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J MOST EXCELLENT 
MAJESTY: 

| THESE 

CO N SIDERATIONS 


UPON 


| Clandeftine Marriages, 
A R E | 
HUMBLY INSCRIB'D 
Y By His MAJESTY's 
I. MWMoᷣ̃ſt dutiful Subject 
| ; and Chaplain, 


HENRY GALLY. 
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; mon, Civil or Canon, are ge- 

" nerally. eſteem d dry and un- 
pleaſant. In a Mixture 5 of theſe 
were will the Reader find Enter- 
| tainment power ful enough to engage 
his Attention 2 — In Anſwer to this 
I muſt offer the Importance of the 
| Subjeft. A Subjet ! which con- 
cerus the whole , Vation, and every 
Family in it. e 
Th tender Parent 2 an iu- 
ward Motive to induce him io give 
this Subject a due Confider ation. 
The whole Comfort of his Life de- 
pends upon a prudent Diſpoſition of 
tis Child. The Danger, with which 
his growmg Tae 7s 5 25 
21s bim great Anxi:ty; And ot 


lah, 


P RE F A C . 


Lat, perhaps, all his moſt regſona 
ble Expettations are ſuddenly diſap- 


pointed by a clandeſtine, an unequal, 
I had almoſt ſaid an unnatural 
Match. The Misfortune does not 


always end here. The Child, by this 
Means, 75 often made unhappy as 


well as the Parent. Unhappy . 
not only by what his Folly hath done, 
but alſo by what this often leads him 


to. I mean thoſe Trregularitiet, 


which Men are apt to run into from 
a too haſty, and ſoon repented of, 


Union. 


De married State mu Gb. ab 
lowed 70 be the moſt important in 


Life. And it is the Buſineſs of 
Society not only to promote the En- 
creaſe of its Members, but alſo to 


provide for their H. appineſs. For 


a numerous People, and a bappy 
People, are very different Objects. 
——To the Want of ſuch a Conſi- 
deration perhaps it is, in great 


Meaſure, 


p R EF 


| Meaſure, owing that a * which 
naturally tends to produce great ; 
: Happineſs, bath of late Years, avid C 
in many Inſtances, been ſeen attend- | 
ed with more Unhappineſs than in 
former Times —T know it may be 
ſaid, that ſuch Compariſons are nat 
righily. ere, and tbat the 
Concluftions, which are drawn from 
them, ure wholly owing to our Ig- 
norance of paſt Times, and io our 
greater Senſibility to preſent Events. 
* Though I tale the Caſe to be other- 
© 27 5 yet I ſhall not diſpute it. As 
this is a Point, which cannot be 
prov'd either Wa ay, it muſt be left, as 
fuch, to the Obſervation and Fudg- 
ment of every one. And if the 
Caſe ſhould not be as I apprehend 
t u, ſhall fill have Reaſon to 
ſav, and I ſhall ſay no more than, 
chat I am ſorry the World hath 
been a — /o wicked. 
There 
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PREFACK. 


There are many other Reaſons to 
*nduce Perſons of all Ranis and 
Conditions to think ſeriouſly on this 
Subject. But, as they are men- 
tion 2 in the Courſe of theſe Papers, = 
I will not anticipate them: And 
ſhall only add, that if what I have 
ſaid ſbould help to forward fo great. 
@ national Good, as is propos d, I 
ſhall think my p Time * been well. 
_ „ 


SOME, 


co ONSIDERATIONS 


UPON 


. dul ſlinlloricbes 


1 1 E general Highs le, 
Which leads all 8 | 
1 ments to make Laws, is 
. Yar: taken from Theory, but Ex- 

perience. When any Acts are 
; Fund to be detrimental to the 
Being, or Peace, or good Order 
of 1 then the Power of Go- 
vernment exerts itſelf in making 
fſuch Laws, as, it is apprehended, 
will prevent like Acts for the fu- 
ture. Clandeſtine Marriages, as 
they are productive of many Evils 
Lin Society, have always been diſ- 
i 3 


coun- 


"Iv 1 
countenanced in well conſtituted 
Governments; and have always 
been deem' d more detrimental to 
the Peace and good Order of a 
Nation, in Proportion as it has 
been more civiliz d. — We have, 
for a long Time, ſeen and fel 
the ill Conſequences of ſuch Mar- 
riages. But as the Proviſions made 
to prevent them are, by no Means, 
adequate to the Diſcaſe, this, like 
all other Evils, muſt, in the 
natural Courſe of Things, not on- 
17 have ſubſiſted, but alſo encreas d. 
Of late Vears indeed this perni- 
cious Practice has been carried on 
with ſuch a barefac'd Contempt of 
- public Authority, as cannot be ac- 
counted for but by its being practic d 
in a Country, where Liberty, even 
miſtaken Labetty, is the darling 
Principle. An unhappy Car- 
cumſtance alſo then ſubſiſted, which 
greatly hindered the Government 
from 


1 La 


- 


J 


1 


now at Peace with our Neig hbours, 
we cannot make 4 better Uſe of 


5 1 1 


| froth gy ing chat Attention towards 


finding Gilt ſuch an effectual Re- 


medy againſt this Evil, as the 


greatneſs of it requir'd 3 „ Which 
was its being engaged in a foreign 
War, whah that Evil was; growing 
to its Heighth. But, as we are 


our preſent Situation, than by con- 


fidering the ititetnal State the 


Nation, and rectifying thoſe Diſ- 
orders, which have ariſen, or en- 


creas d, whilſt the Neceſſity of Af 
fairs carried our Thoughts abroad. 
—— The preventing clandeſtine 

Marriages is one of thoſe Parti- 


culars, which I am perſwaded, all 


3 wie * conſidering Men think 

= will greatly conduce to the Peace 
and good Order of this Nation. 
And, as it is hop'd that a Bill 


will be brought into Parliament 
to this Purpoſe, it will not be 
B 2 amil 
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gen 


{ al 


amiſs to lay ſomething before the 


Public, which may induce Men to 
| give this Subject ; a due Conſidera- 
tion, and diſpoſe them to forward 


uch a od God. 


Four Sections will compriſe 158 


I have to offer. The Firſt will 
ſuggeſt ſome general Reaſons for a 


Law to annull clandeſtine Mar- 
riages. The Second will lay be- 


fore the Reader what the civil 


Law has done on this Subject. 
The Third will ſet forth how ſuch 


Marriages have been reſtrained and 


ſet aſide in France. And the 
Fourth Section will anſwer the 
principal Objections, that may be 
RE againſt ſuch a Law. 


SECT. 


_ 


151 
SECT. TY 


8 2 Wire Reaſons 4 a 8 


10 n be gent M. ar rid ages. | 


JRIVATE Families ought to 
be, and have always been 
E. as conſtituent Parts of 
large Communities. And from 
hence it follows, that whatever 
Power temporal 1 have to 
make Laws for the good Order 
and Peace of the Community, 
they muſt have the ſame for the 
making of Laws for the good Order 
and Peace of private Families. 
Tax reſtrictive Laws, which 
Society makes, are always good, 
4 and agreeable to Wray Juſtice, 
when by the Reſtraints, which are 
laid upon ſome few, the greater 
Part of 1 its Members are Denen en 


q 6] 

Tus Force of civil Laws is ul- 
timately founded in the Obliga- 
tions 21 the Law of Nature. 
And tnerefore the only Point to be 
conſidered is, whether the civil 
Power can put ſuch Reſtraints and 
Limitations upon the Law of Na- 
ture, as are for the common Goc 
of Society. But this muſt be al- 
lowed. For Society is eſſentially | 
founded on ſuch a Power. It can- 
not ſubſiſt without it. And all civil 
Law: are, in ſome Reſpe & or other, 
Abridgements of ki $A Rights, | 
Tux Reftraint of Marriages to, 
and by certain Conditions, is no 
more than what Society exerciſes 
in many other Caſes, of as great, 
or greater Importance. 


MacisrRATES muſt have as F 


much Power over the Members of 4 


their Communities, as the Heads of 

Families had by the Law of God | 

over the M embers of their Fa- | 
wits, | 


Though this is not to 


* 3 * WT. 
od * * . 
" 
* 
"MIO eluent. n ROE EEnse ne n WH 
TE OE A II RS Fs; + YT F Pate 


##1 


milies. And that hee had fuch a 
Power over the 7 


s of their 
Children appears from ſeveral In- 


ances recorded in the old Teſta- 
ment. Exod. xxii. 15, 16. Vamb. 


XXX. 3, &c. Deut. vii. 3. 12 Xxi. 
under- 


ſtood as if God had, by an ex- 


preſs Law, either given this Power 
to Parents, or forbid Children to 


marry without the Conſent of their 
Parents: but only : that fuch a 


filial Reſpect, 
able to the Law of Nature, * 


and ſo bein agree- 
proved of, and commended in 


Law of 86 e 
» R the Argument is much ſtronger in 


vernors than of the Heads of Fa- 


* rnilics. For Subjects owe fome- 


thing more than a filial Reſpect to 


their Governces ; and the Abo- 


rity of Parents over their Children 
” Mk leflens 


11 


leſſens as %%% grow up to Years 
of Diſcretion, and are able to 
judge and chooſe for themſelves. 
But the Power of civil Governors 
over their Subjects is always the 
fame, And they may exert it in 
Caſes, in which the Diſcretion and 
Abilities of the Subject are allow-- 
ed, but. yet muſt ſubmit to the 
| Authority of the State. | 
Ir ſeems evident from what has : 
been ſaid, that Society may re- 
quire Marriages to be performed i in 


a certain Form and Manner; and 


may refuſe to thoſe, who do not 
conform to them, the Advantages, 
which it grants to thoſe who do 
conform to them. And indeed to 
ſay otherwiſe is ſaying that Society 
— not a Power to reſtrain its Be- 
nefits and Advantages to any Con- 

ditions; and that thoſe, who act 
contrary to Law, are equally en- 
titled to the Benefits and Advan- 
tages of the Law With thoſe, who 
act 


Vis eſſe poteſt, ut quod contra 


* cafdem contrahitur Connubium 


cc 
| | cc 
OY 
ce 


61 
cc 


cc 
cc 


CC 


Fe. : 

\ 

Wes 

2 CC 
b, ot 


. 
2 4 : 
7 
CC 
- * 
% 
2 
q 


CC 


[9] 


act according g to Law. Which is 
making all Laws uſeleſs, and tak- 
ing — Society all Power of mak 


ing Laws, 


AGREEABLE to theſe Principles = 


are the following Concluſions of 
Puffendorf. Denique cum et 


illud n Libertatis fit, cui 


” quiſque velit Connubio poſſe 


jungi, fas erit Poteſtati civili, fi 
ex Republica videbitur eſſe, diſ- 
ponere, v. g. Ne Civis pere- 


“ grinam, nobilis plebejam ducat. 


- - - Sic etiam Lege civili conſti- 


tui poteſt, ut Matrimonia non 
« niſi interveniente publica Auto- 


ritate contrahantur; præſertim 


inter eos, qui inſigne aliquod 
in Republica Momentum faciunt. 


Quarum, & ſimilium Legum ea 


certis Effectibus, per Jus civile 


*© aflignatis, deftituatur, vel etiam 


* omnino 


Kc 


8 
* 


( 


N. & G. Lib. vi. c. 1. 8. 8, 36. 


quoque Contra 
 nibus ac ritibus veſtire ſolent, 


te]. 


Fe) omnino pro invalido, & quod 


reſeiſſionem admittat, declare- 
tur. -Denique - et hoe obſer- 
vandum, uti Leges eiviles alios | 
us certis ſolen- 


qui, ubi abfuerint; iidem in 
Foro civili pro alice cenſen- 
tur; ita et Matrimonio talia 
quzdain i in Civitatibus nonnul- 


Cc Jig deprehendi adjuncta, ut, fi 


illa abfuerint, pro legitimo 
idern non habeatur, aut faltem | 
quibuſdam effectibus in Foro 


civili careat. Ila ſolennia, etſi | 
a Jure natur: f 
men cum idem Jus Leges ci civi- 


Ii ignorentur, ta- 


les obſervari jubeat ab illis, qui 
n{dem ſubjiciuntur, indifferen- 
tiam Juris naturalis heic ne- 


* quidquam allegant, qui poteſta- | 
tem ferendi, aut abrogandi Leges | 


civiles non habent.” De Jure 
In F 


ridges the Parties therdfelves are be- 
nefitted by the Reſtraints, v Aula 


prevented. By 
tees roy all thoſe bad | 


* the Caſe Mar- 


put upon them. For the Laws made 


to prevent them are founded _ 


which fck — are, b Ex- | 
perience, generally found to be at- 


tended. — A8 therefore ſuch Con- 


ſequences do immediately, and in 


the firſt Place, affect the Parties 


_ themſelves, Society cannot make 
any Laws, which will bring a more 
immediate Benefit, be Corded 


more tothe private and real Happi- 
neſs of its Members than thoſe, by 
which clandeſtine [Marriages are 


| theſe Society fore- 


denke don' t backe ; and 


— wou 1d aa prevent them” 


ſelxes. 


* AN- 


— quay: \ Thooghts or 
Deliberation ; will are the Effects 
of ſome ſudden Paſſions, and per- 
haps of the Heat of Wine. And 
when theſe Paſſions and Diſorders 
are over, and the Parties return to 
their ſerious Thoughts, they con- 
geive. a Diſlike one to another; 
and ſo run into Debauchery and 
Adultery, and make themſelves mi- 
ſerable all the remainder of their 
Lives. 1 IT 
Bzsipzs the Diſatisfaction of 
Mind, and the very early Repen- 
ance of the Parties themſelves, and 
che many Diviſions and Animoſities, 

which are created in Families by 

clandeſtine Marriages, and which 
often are as laſtingas Life, ſuch Mar- 
riages are liable to many bad Con- 
i:quences of a a Nature, 
which * the Peace and good 


Order 


ft 73 21 + 4, 
Order of Society, and interrupt 
that due Courſe of Juſtice, by 
which Liberty and 3 _ 
only be preſerv d. 

By this Means Women i} 
be married againſt their Will; and 
ſo loſe the Property of their 
own Perſons : which is the moſt 
valuable of all Properties. + Such 

was the Attempt upon Mrs. Mary 

Redding. And it cannot be faid 

in this Caſe that no Woman can 
be forced to give her Conſent, and 
repeat her Part of the Marriage 
Office: both which are eſſential 
to the Validity of a Marriage. 
For Men, who are wicked enough 
to attempt to marry Women a- 
gainſt their Will, will always be 
ready and able to procure Witneſ⸗ 
* to ern . the Wan an gane 
her 
4 Trial of es Sh bd 75 * ere 


alias John Guerſon, Clerk, at Guild. Hall, January 
37, 1748 9: printed for 1 Cooper. 
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her Conſent, and repeated her Part 
of the Office. Accordingly this 
was done in the Cafe and Tryal 

here referr'd to. Witneſſes did 
ſwear that Mary Redding conſent- 
ed, and repeated her Part of the 


may, on Purpoſe to ſk: 


| them to recover their Juſt Debts till 
of Law, ſet aſide. But as the | 
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, though the Feen 
denied 11 
By this Means Women i in Debt 


een thern- 
ſelves from their Creditors, be 


married to Men, who, they kriow, 


are at that Time married to other 
Women. And in this Caſe their 
redibors” cannot proceed againſt 


the faid Marriages are, by Courſe 


doing of this wou d be very expen- 
five, and might perhaps coſt them 48 
more than their Debt, they are 


hereby put under the hard rs ” 


ſity of loſing their Debt, as being 
the leſs detrimental — | 
0 


of the Children, which Mr. Mauilmam 


1 reckon 6 | clandeſtine, as the Lis 


- tw) 
of the Two, — This Was the Cale 
of + Mrs, Phillips, who married 


De la Field to ſkreen herſelf from 


her Creditors; though: ſhe knew 
that he was then a; Sed Man. 
And this Marriage produc'd not 
only the Evil here ſet forth, but alſo 
many others.---The Legality of her 


Marriage afterwardstoMr. Muilman 


depended upon De la Field's being 
married to another Woman, when 


Mrs. Phillips was married to him. 


And as this Point is faid to be 
not yet decided; the Legitimacy 


has had ſince by . Miſs Darnel, 


remains ſtill in Suſpence.—-De la 


Field and Mrs, Phillips were in- 
deed married by a Licence. But 
yet their Marriage ought to be 


cee 


A al fo the Conduft of Mrs Tm 
"I apology * _ : 


[16] 
cence, by which they were niartied; 
was not granted according to Ca- 
non : and fo. the Marriage was, to 
all Intents and Purpoſes, as clan- 
deſtine, as if thè Ceremony had 
been performed without a Li- 
cence. This indeed was the chief 
Reaſon that induced me to pro- 
duce this Inſtance. For beſides its 
being in Print, and known per- 
haps to moſt People, it carries 
with it full Proof of the ill Effects 
of uncanonical Licences. — As to 
the general Fact here advanced, it 
is well known to be a common 
Practice at the Fleet; and that 
there are Men provided there 
who have each of them, within the 
Compaſs of a Year, married ſeve- 
ral Women for this wicked Pur- | 
a. <7 
By this Means the * ality. of 
Marriages, e entered into bona fide 
on one Side, becomes very uncer- 

tain; 


tain; which is a eit Am to ſuch 
mlrried Perſons ; and the Legiti- 


macy of their flue becomes equally 


uncertain, which is a great Injury 
both to Parents, and to their Chil- 


' dren. This was the + Caſe of Mr. 


Creſwell and Miſs Warnsford. Tho 


they were publickly married, and 
their Marriage would have been le- 
gal in other Reſpects, yet, as a clan- 
deſtine Marriage, between Mr. Creſ- 
well and Miſs Scrope, is alledged to 
have been then ſubſiſting, the Mar- 
riage between Mr. Creſwell and Miſs 


Warnsford thereby became illegal 


and null; and their Iſſue was ile 


gitimate. Now as Miſs /, arnsford 
proceeded in this Affair Sona fide, 


what Amends can be made to her, 


and her Children, for ſo great an 
Injury? — And it appears farther, 
that the Caſe of Miſs Scrope was the 
fame with that of Miſs . arnsford. 
For upon her ſearching the Regiſter 
C 


of 
| + See MiG Scree? Narrative. 


_ 
of the Fleet; where they were mar- 
ried, for her Marriage with Mr. 
Creſwell, a prior Marriage was found 
entered there between Mr. Creſwell 
and another Woman, who was Zhen, 
and is till living. So that Miſs 
Scrope received from Mr. Creſwell 
the very fame Injury, which he af- 
terwards practic d towards Miſs 
Warnsford and if they had had 
any Children by this Marriage they 
would all have been illegitimate, — 
When clandeftine Marriages are fo. 
practic d, and. ſo tolerated, what Se- 
curity can Perſons, who act bona fide, 
have of their being legally married? 
Tux Proof of clandeſtine Mar- 
riages is always precarious, and 
ſometimes impoſſible. — The Re- 
giſters, in G uch Marriages 
are entered, are in private Hands; 
and ſo may eaſily be embezeled. — 
The Perſons, who keep them, are 
not legal Officers; nor accountable 
tO 


f x9 ] 
to the Public for the ſafe Cuſtody 
of thoſe Books, or-any. Alterations, 
which they may make in them. 

They are often loſt upon the Death 
of the Perſons, 1 ig keep them. 
As in the Caſe of Miſs &. crope.— 
They are ready to be produce d or 
conceal'd, as a Marriage is to be 
prov + 'd or diſproy d.—All which 
Management 18 at the Command 
of the Perſon, that pays beſt. 80 


* that the moſt honeſt and innocent 


Z Perſons may not be able to prove 
their Marriage, tho' really mar- 
tried. And thus they are reduc d 
7 to the miſerable Condition of liv- 
ing under the Characters of Rogues 
and Whores, and of having their 

Iſſue deemed Baſtards in Law.— 
There is great Reaſon to appre- 
hend that in few Years many In- 
ſtances will appear, which will 
make this Truth evident, and but 
too ſenſible to the le of many, 
C 2 ©, m_ 


TJ 
who have been married in this 
clandeſtine manner. 
Tu Toleration of clandefline 
Marriages encourages the making a 
Market of Perſons, who have For- 
tunes. Theſe are generally young 
Perſons; that are eaſily influenced 
and led by the cunning and de- 
ſigning; who have nothing but 
their own Intereſt in view, but not 
the Good and Happineſs of the | 
Perſons they inveigle in this Way. 
Tux Toleration of clandeſtine 
Marriages opens a Door to Perjury. 
= There never was a Tryal con- 
cerning a clandeſtine Marriage, but 
what was attended with many 
Oaths on both Sides. In which 
Caſe there muſt be Perjury.—There 
are Perſons prepar'd for this Pur- 
poſe at the Fleet. They can prove 
or diſprove a Marriage, as they are 
paid for it: by making Eraſements 
of Marriage * wakh have been ſo- 


lemniz'd, 


N COLON ern he pn, 
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1 21 ] 
lemniz'd, or Entries of Marriages 
which hive not been ſolemniz d. 
Which Eraſements and Entries 
cannot be deem'd Forgeries in 
Law, becauſe their Books are only 
private Books. 

Trxoucn Matrimony is held by 
the Church of Rome to be a Sacra- 
ment, yet it annulls and makes 
void all ſuch, as are not performed 
in the manner, and under the 


Conditions, Which that Church 
1 direds and. requires. T Qui aliter 


© quam præſente Parocho, vel alio 
“ Sacerdote de ipſius 1 ſeu 
« Ordinarii licentia, & duobus vel 
ce tribus Teſtibus Matrimonium 
© contrahere attentabunt, eos {anc- 
ta Synodus ad fic contrahendum 
© omnino inhabiles reddit, & hu- 


« fulinodi Contractus irritos &. 
C 3 © nullos 


4 Conc. Trident. Seſſ. 24. c. 1. Fol. 156. E. Edit. 
jobs Lutet. 1667. 
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Sancta Dei Eccleſia ex 100” 


cc 


a nullos eſſe decernit, prout eos 


0 * preſent decreto irritos Fagit & 


% annullat.” 


This Prohibition was het ew. 


« mis cauſis ea ſemper deteſtata eſt 
cc atque prohibuit.” —The Church 
indeed had diſapproved. and prohi- 
bited clandeſtine Marriages ; but 


it had not proceeded to aol 


them till the Council of Trent. 
Cabaſſutius in Can. 31. Cone, | 
Tat. 3 

” Cataſ ind + highly commends 
this Decree. Saluberrimum u- 
0 tique Decretum, quo innume- 
ræ Lites, inextricabiles anfractus 
* Ambages, Perjuria, & mo | Y 
 tiarum incertitudines, Partium 


7 


© fraudes & deceptiones, quarum 


44 una neget, altera aſſeveret & | 


" de 


Ibid. B. N | 
Notitia Eccleſiaſtica. fol. 618. 


a * 5 


1 


8 2 * 


' 14 


AS _ 
* aczeret. interveniſſe clandeſtinas 
"x < © Conventiones, unde, rebus non 
e probatis, tranſitus ad poſteriora - 
& non Conjugia, ſed Adulteria, 
„ prioribus clandeſtinis {ti — 
e tionibus coram Deo in ſuo Ro- 
e bore perdurantibus. Quæ om- 
*© nia incommoda & Crimina hoc 
& Tridentino Decreto præcidun- 
. 
I The annulling clandeflive Mar- 
riages was thought to be a matter 
of ſo great Importance, that Ra- 
gaxgoni, Biſhop of Magiangum, 
in a Speech which he made in the 
laſt Seſſion of this Council, ſaid, 
that that alone wou'd have been a 
ſufficient Reaſon, if there had been 
no other, for the calling. of the 
Council. + © Quid de eic te- 
* nebricoſiſque Matrimoniis com- 
e memorem A Equidem ita ſentio, 
5 « 2 
| F Append Lobe Bd fol. 941. B. 
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44 | 
11 alia nulla cauſa convocand 
Concilium fuiſſet, propter unam 
ce hanc id omnino fuiſſe end, ö 
cc © & . | 
Many Laws to reſtrain Marria- 
ges were made by the Eaſtern and 


* 


* 


Weſtern Emperors; which will 


be conſidered more particularly in 
the next Section. For at preſent I 


only propoſe to lay before the 
Reader the general Reaſon which 
Example carries along with it. 
_ CLANDESTINE Marriages | are 


forbidden, and declared null in 
France; as we ſhall ſee in the 
third Section. But this was not 
done by virtue of the Council of 


Trent, which was never received in 
that Kingdom. Nor have I men- 
tioned that Council with any View 


but to ſhew the Senſe of the Church 
of Rome as to the Lawfulneſs, 


Reaſonableneſs, and Neceſlity at 
annulling clandeſtine Marriages. 


Fox. 


 clares all thoſe Marriages void and 

null, which are not Clemniz'd ac- 
cording to the Form and Manner, 
whieh it has 1 


In Holland, it is well known, - 
none can be married without Pub- 


lication of Banns. 

 Manarace, . ſay our Lawyers, 
ce js the very higheſt Confideration 
in the bw 2 Mod. Caf. 17. 
— Our Law indeed has ſo ati 2 
dered Marriage in reſpect to Settle- 
ments, Dowries, and other Atten- 


dants upon, and Conſequences of 


Marriage. But it has done almoſt 
nothing in reſpect to clandeſtine 
Marriages : which yet is a Point 
of ſo great Importance, that it 
ought to have been, preferably to 
all others, the very higheft Con fi- 
deration in the Law; as the Peace 


and 


mony, as the Romaniſts are pleas d $ 
to expreſs themſelves, to the Dig- 
nity of a Sacrament, yet it de- 


eee 


oe Sr. ee not thn re I A >, OS. OAT — aus a wow 
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private Fa nilies. 
Btris to "Ids Aandedine 
Marriages have, at ſeveral Times, 
been brought into Parliament; 
— they have not ſucceeded. — 


= _ _ — do. But 
ad no further Ke Bxcompuni- 
; 2 upon clandeſtine Marvieges by 
the Stamp Acts, were not intend- 
| ed to prevent andeſtine Marriages 
E much, as to ſecure the Stamp 
Duties, which yet they are not me 
i Ando cer AR was 9060 
G. II. which* declares that all Mar 
where either of the Parties are 


under the Age of twenty-one 
Vears, without the Conſent of the 
Fa- 


Councils and Canons have done 


« — a i nd * 
"M1 We a nets poſes w 


2 . 1 a 3. 

: a ; 1 

* 6: # * x 
* * vt 


a Marriages.” And in | 
an Act was triad 
 "m-_ nulling all Marri 

5 brated 


"97 or between ProteftantandP 
Ix is very evident from be 


har what has been hitherto duns 


to prevent clandeſtine — 
falls very ſhort of the Evil com- 
| plained of. Indeed the Laws for 
this Purpoſe are inſufficient in 
hechſelves : and the Execution of 


chem is attended with ſo mum 
Trouble and Expence, that few 


have Courage and Abilities ſuffi 


cient to attempt it ,— Some Profe- | 


cutions 
16, 13. fol. 203. 


* r Court as Coal | In 5 
16e t th. II. 


chere t © for an- ; 
by any Popiſh Prieft be: 
© tween Proteſtant and Proteſtant, 


— 


[ 28] 
cutions have been commenc'd a- 
2 Perſons clandeſtinely married 
for the Penalties, to which they 
are liable by the Stamp Acts. But 
they have been attended with ſo 
many Difficulties, and have been 
found ſo expenſive, that the Pro- 
ſecutors have ſoon dropt their 
intended Proſecutions, and have 
been oblidged to ſtopſhort almoſt at 
their firſt ſetting out. Proſecutions 


| have been carried on alſo againſt 


Miniſters, who had folemnized 
clandeſtine Marriages. And ſome 
of theſe have been brought to 
Iſſue. But the guilty Perſons, 
being in mean, neceſſitous Circum- 
ſtances, have not been able to pay 
the Fenalties, in which they were 
condemned. And as ſuch Men 


f have no Regard to a Character, 


Excommunication cannot have a 
proper Effect upon them. For 
what Terror can Excommunica- 

2 dien 


Gern ha # ay * 1 * Ag 
whether he is, or is thought to be; 
in Comtunion with the Church 
of not? And how little will the 
Proſpect of going into a Jail ope- 
rate on one, who is already, and 
generally lives under Confinement 
for ſome Trangreſſion of the La ? 
L On the other a d th Prac- 
rs debe de doch 2 l De- 
grec, 3 carried on in ſo public, 
and infamous a manner, as to be 
a Diſgrace to any civiliz d Nation. 
— Epiſcopal Juriſdiction is openly 
invaded. Civil Authority is put 
to Defiance. And no Regard is 
paid to the Laws: "the Land, but 
by contriving how they may be 
evaded with Impunity.----Theſe 
Conſiderations therefore ſeem to 
render it neceſſary to have a Law 
made to annull all clandeſtine 
Marriages in Imitation of other 
Nations, 
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8 the Races of 1 Mank 

A inued, and, in "fond 
Genie, made Anmortul, by Procre- 
ation of Children, this, days Ju 
tinian, is the Reaſon” 
ſhould take great care 10 
Things which belong to Mar- 
riages. For the other Laws, which 
we have made, are not fitted to 
all Men, or to we Things, or to 
all Times. But to take care of 
Marriages is to take care of the 
whole Race of 40 | 

is the only „ by which his 
may be Named: 
it deſerves more Thou ght a 
Care than any other thing. 


© enim matrimonium fic ſt I 


2 


« neſtum, 
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and therefore 
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« « Nuptiis. . Alia nanaue 33 
< qu Aude ſunt a nobis, non 
< omnibus competunt, nec homi- 
c nibus, nec rebus, nec tempori- 
bc, 3 Studium vero Nuptiarum 
< totius eſt (ut ita dicatur) huma- 
© ne ſobolis: ex quo etiam reno- 
vatur ſolo : et ampliori ous 
ce alia ſollicitudine dignum eſt,” 
Authent. 4. 1. Prefat, 22. 
Tux civil Law has always con- 
ſidered Marriage as a civil Con- 
tract: and has always look d upon 
it as a Contract of the 1 


rer to neee LAY 


* 


Max: 


Ti 


© Man RRIAGES are lawful in he Senſe” 


* the civil Law, When they are 
performed in chat manner, and 


with thoſe Circumſtances which 
the Law has appointed: the chief 
of which is the Conſent of all Par- 
ties. Nuptize coriſiſtere non poſ- 
1 funt, niſi conſentiant omnes, 

&« 1. e. qui eoëunt, quorumque in 


8 ſunt.” Digeſt. Lib. 5 


0 23. Tir. 2. J. 4. This, in its pri- 
mary Senſe, means the Conſent of 


the Perſons married, arid of thei?” 


Parents, of Guiana. But it may, 
in a very juſt Senſe, be extended 
to mean alſo the Conſent of thoſe, 
under whoſe Power the Perſons 
married, and the Parents and Guar- 
dians therſelves are, i. e. the So- 
eiety. For 8 
ſent to Marriages only when thoſe 
Circumſtances and Conditions are 


obſerv d, which it has thought : 


proper to appoint, And it does 


ety gives its Con- 


not 
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not allow any of the Parties 


concerned to give their Conſent, 
but when, and as it is limited 
and governed by the ſame Rules — 
On the other hand, Marriages are 
_ clandeſtine, when they are not 
performed in that Manner and 
Form, with thoſe Circumſtances 
and Ceremonies, which the Law 
has appointed. So Gentian Her- 
vet. + © Fa autem (ſcil. clandeſ- 


cc 


tina matrimonia) ego eſſe ſtatuo, 
quæ non publice, & cum iis que 
a jure requiruntur ceremoniis, 
ſed clam, & in occulto contra- 


— 


cc 


K 


* r And more parti- 


cularly Zanchius. © Connubia dua- 


bus de cauſis vocantur clandeſti- 


« na, cum clam, ſine teſtibus, qui- 


bus matrimonium probari pollit, 
contrahuntur. Altera, cum ſine 
debita proclamatione, ſolennita- 
te, et eccleſiaſtica benedictione 

« ' ce- | 


cc 


K 


C 
cc 


136]. 
Uh; cnet . #4 825.— 
The proper Quæry therefore is, 


* the Conſent of the Mem- 


bers of Society, as to Marriage, is ſo 
far in the Power of the Society, that 
this may reſtrain it to certain Con- 


ditions? And the Anſwer to this 
is, that Society has always thought 


o ; as is evident from the many 


; Laws made upon this Subject. Some 


of which ſimply annull Marriages 
had againſt the Conſent and Di- 
18 of the Society: Some, by 


puniſhing the Offenders capitally, 


annull them in the ſevereſt man- 


ner ; and others, without annul- 
ling them, do yet puniſh them 
upon Account of the Irre gularity 


of them: And it is to be obſerved 


that the Laws, which we find to 
this Purpoſe in the Body of the 


civil Law, were made by Chriſtian 


| Emperors, who did not think that 
ſuch Laws were contrary, but 
D 2 agreeable 
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agreeable to the Chriſtian Inſtitu- 
tion. Becauſe the End of all theſe 
Laws was the public Utility, which 
Society, in all the Ways of con- 
ſidering it, muſt have a full Power 


to provide for, and ſecure in all 
civil Contracts. 


1 hall: bet donn the principal 
Caſes, in which the civil Law has 
appointed diſabling Circumſtances 
as to Muriage Contracts. 


N ; 


| Winows under the A ge of 25 

Yao: were forbidden 5 marry 
again without the Conſent of their 
Fathers. Viduz intra viceſſimum 
«© & quintum annum degentes, 
« etiamſi emancipationis libertate 
" gaudent, tamen in ſecundas 
«© nuptias non fine Patris ſententia 
« conveniant.” Cod. Theod. Lib. 
3. Tit. 7. de Muptiis. I. 1. * 


— 


371 
fo Cod. 2 Lib. 5: Tit. 4. ds 
Nupris. J. 18. 

Gothofred thought that this Law 
related only to the Marriages of 


Widows, that were of the Senato- 
rian Order, But even this Senſe will 
anſwer my Purpoſe. For the Law 


ſtill was ſo far a diſabling Law. 


Though it may be urg'd againſt 
the Opinion of Gothofred, that the 


Words of the Law are general, 
and that they were ſo underſtood 


by Anianus in his Interpretation 


of them, and allo by Juſtinian 
himſelf, who made this one of his 


Laws. Ubi ſupra.—Marriages con- 


trary to this Law were null. 


N* II. 

CuxIsTIANSs and Fews were for- 
bidden to intermarry. If they did 
they were to be proſecuted as if 
guilty of Adultery. „ Ne quis 
9 3 chi- 


38 3 
| chriſtianam mulierem in matri- 
monium Judæus accipiat, neque 
Judææ chriſtianus conjugium 
© fortiatur. Nam ſi quis aliquid 
5 hujuſmodi -admiſerit, adulterii 
vicem commiſſi hujus erimen 
<« obtinebit ; libertate in accuſan- 
dum publicis quoque er 
« relaxata.” Cod. Theod. Lib. 3. 
Tit. 7. de _ . 2; Cod. 7. | 


7 - Tit. 9 


Tus ee in this Czſe 
was capital. The Parties being to 


be proſecuted as if they were guil- 
ty of Adultery; the Puniſhment 
of which was Death by the L. 


Julia de 3 that the 


Sanction of this Law might more 
effectually take place, the Proſecu- 


tion of the guilty Parties is not 


| confined to their Relations, but is 


made general and public. For this 
is the Meaning of the Words “Li- 
ge bertate 


fl 


tc hertate in accufandum publicis 


ce quoque vocibus relaxata,” —— — 
Anianus well underſtood this Law, 
and hath accordingly explain'd it 
in this Senſe. © Quod ſi aliqui 


1 contra vetitum ſe tall conjuneti- 


*© pcena, qui adulteri damnantur, 


os EE & accuſationem 
Fc ujus criminis non ſolum pro- 
cc 


pinquis, {ed etiam ad perſequen- 
10 dum omnibus eſſe permiſſum.“ 
NV. B. The Reaſons, on which 
this Law was orounded; are of 
equal Force now againſt Intermar- 
115 between Proteſtants and Pa- 


2 . 
Ne III. 


le a Man ſhall falſely pretend 


he hath obtain'd the Conſent of a 
Woman and her Parents, and ſhall 
T this Pretence fraudulently ob- 
D + tain 


PFF — neg, 7-9 2 II 
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tain the Permiſſion and Order of 
the Emperor for ſuch Marriage, he 
ſhall forfeit all his Goods, be ba- 
niſned, and the l fue of ſuch Mar- 
riage hall be illegitimate, . It 
other Words, the Marriage (hall 
be null, and ſhall never E made 
good afterwards, © Quidam, ve- 
© tuſti juris ordine prætermiſſo, : 
obreptione præcum nuptias, quas 

ſe intelligunt non mereri, de 

nobis æſtimant poſtulandas, ſe 
« habere puellæ conſenſum con- 
« fingentes. Quapropter tale ſpon- 
« fahorum genus præſentis legis 
definitione prohibemus. Si quis 
igitur contra hanc definitionem 
N uptias precum ſubreptione me- 
«© ruerit, amiſſionem bonorum, & 
{© pœnam deportationis fabiturum 
<« ſe eſſe non ambigat. Et amiſſo 
*© Ture Matrimonu, quod prohibi- 
— * uſurpatione meruerit, filios 


cc fe 


"200 
cc 
cc 


cc 
TY 


CC 


41 
ſe juſte hac ratione fuſceptos 
non habiturum, nec unquam 
poſtulatæ Indulgentiæ, adnota- 
tioniſve Principis indulto effica- 
« cem ſe veniæ ER meruiſſe.” 


Cod. Theod. Lib. . 10. J. 1. 
and ſo Cod. J . 3. Tit. 8, 
8. e J. 1. 


* 


p 
C 


* 


0 


: 


* 


All Romans were forbidden to 
intermarry with Barbarians. If 
they did the Puniſhment was 
capital. Nulli provincialium 
cum 3 fit Uxore Conju- 
« gium: nec ulli gentilium pro- 
* vincialis fœmina copuletur. 
% Quod fi que inter provinciales 
c atque gentiles affinitates ex hu- 
cc Juſmodi Nuptiis extiterint, quod 

in us ſuſceptum (l. cum Gotho- 
fredo ſuſpectum) vel noxium || 
9 detegitur, capitaliter expietur. || 

| 


Cod. 


f 
| 
; 
| 
g 
1 | 
| 
| 
| 
| 
! - 


491. 
Cod. Theod. Lib. . Tit. 14. d 


ay N. uptits Gentilinm. T his Law was 


omitted by Tribonian un the Fuſti- 
nian Cue. 5 


N- v. 
Ix a Aan bin a e 7.6 


marries her without the Know- 
ledge and Conſent of her Parents, 


whether the Virgin be conſenting 


or not, he ſhall be ſeverely pu- 
niſhed, and without Appeal. The 


| Virgin, if ſhe be conſenting, ſhall 
be puniſhed in the ſame manner. 
And the Abettors and Promoters 
of ſuch a Marriage ſhall be ſeveral- 
ly puniſhed according to their 
Condition. And as to the Nurſes 


of the Virgins, who inveigled them 


into the ſaid Marriages, they ſhall 


have melted Lead poured down 
their Throats. Cod, Theod. Lib. 9. 
Tit. 24. de raptu Virginum, l. 1.— 


This 


11 


but Conſtantius mitigated the 8e 
verity of it, and made the P e 5 
ment only capital. Ibid. 1. 2. & 

Cod. fut. Lib. 1 norber 
IN this Cafe the Marriage was 
null for Want of the Conſent of 


the Parents; which was a general 


Reaſon in all ſuch Caſes. De ipſo 


Matrimonio per 1 quantdsc; : 


tur, utrum divellatur ?. Jure 
c veteri nullas fuiſſe Nuptias pro- 
clive eſt reſpondere, neque ta- 
* men ideo ſolutas, propter pub- 
« licam Utilitatem, ut fcribebat 
4 Paulus J. C. Sed tamen hoc 
c Chriſtianorum Imperatorum 
Evo aliter obſervatum, nempe 
ſolutum Matrimonium ob de- 
fectum Conſenſus paterni ex Le- 


6e gibus Impp. Quod apertiſſime 


A 
La) 


Bpp 176. 181. 211. Gothof. Com. 


in 


This Law was made byCoflantiner' 


teſtatur Gregorius Nagiangenus. 


« 


Faw] - 
in hanc L. As to the Sentence of 
Paul the Lawyer, which is here re- 
ferr'd to, the Reader will fee what 
Thoughts he may entertain of it, 
when he has proceeded a little 


farther; and that there is no Ne- 
ceſſity of making, with Gorthofred, 


a Diſtinction, in this Reſpect, ct, be- 
tween the Civil Law, as it W920 


before Juftinian, and as it was 


afterwards pradtic'd under the 


Chriſtian Emperors, 


Ne VI. 


If a Man raviſhes in the above 


mentioned Senſe, or even attempts 


to marry a Veſtal Virgin, he ſhall 
be capitally puniſhed. * $i quis 


non dicam rapere, ſed vel ad- 


K 


temptare Matrimonii jungendi 
cauſa ſacratas Virgines, vel invi- 
tas auſus fuerit, capitali Sen- 


tentia ferietur. Cid Theod. Lib. 
9. 


Fo 


A 


£ 


_ 


& 


[as] 


9. Tir. 25. de raptu, &c. I. 2. Cod. 
1. Tit. 3. de Bp epi 


4 


N* VII. 


divers were forbidden by 4 
Law of Conſtantine to marry a 
Maid Servant, or the Daughter of 


a Maid Servant; a freed Woman, 


or the Daughter of a freed Wo- 
man; one who had been om og a 


Citizen of Rome; an Actreſs, 
the Daughter of an Are ; 


Vintner, or the Dau ghter of : 


Vindner ; the Daughter of a Pimp 
or Prize-Fighter; ; or a public Re- 
tailer of Goods. Martiani Novel. 


Tit. 4. de M. atrimoniis Senatorum. 


What the Emperor Martian has 
faid. there, in rehearſing this Law 


of Comftantine, and explaining | a 


Doubt, which Palladius entertain- 
ed about an Expreſſion i in it, if it 
8 were 


„ 


2 — 


$4 

. 
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only obſerve that the Deſign of this 


Law Was te preſerve the Dignity 


it free from all Marks of Infary, 


[46] 
were not too long, 1 1 P: ſet 


down here. For 0 well deſerves 


to be perus'd, as it is quite oppo- 
= 4 a Practice, which has, of 


late Years, but too much prevail d 
amongſt our Nobility; and ſhows 


that the Antients had a truer Senſe 


of ingenuous and diſingenuous 
Marriages than we have. I ſhall 


torian-Order, and keep 


i N VIII. yy 
The Deug hter of a genatot 


might * the 8on of a freed 


Man. If the did the e 
was void, © Oratione l Marei 


8. eavetur, ut ſi Senatoris filia li- 

© bertino nupſiſſet, nec Nuptiæ 
c eſſent. Quam & Senatus con- 
'< ſultum ſecutum eſt.” Dig. Lib. 
IAN 23: 


- 


[47] 
23. Tit. 2. de r 116. 
and ſo vice verſa, the Son of a 
Senator mi ight not. marry | the 
Daughter of a freed Woman. 
6 Lege Papia cavetur omnibus in- 
e genuis, præter Senatores, eorum- 
que liberos, libertinam Uxorem 
e habere kicere. aid. bh. 24%. 
'Tars Prohibition is extended by 
Mode/tinus to other Relations of 
Senators. And in all ſuch Caſes 
the Marriage is declared void. 
cc Semper in Conjunctionibus non 
« ſolum quid liceat conſideran- 
dum eſt, fed & quid honeſtum 
00 © oe ds 4 hlia, Neptis, 
« Proneptis, Libertino, vel qui 
cc 22 ludicram exercuit, cu 
juſve Pater Materve id Peet 
ſerit: Nuptiæ non erunt. 
12 42. Ard i in this Modeſt= 
us kept within the Lex Julia d 
maritandis Ordinibus, which takes' 


= 


cc 


| [ab] 
in all ſuch Relations of Senators, 
whether Male or Female. [ bid: 


1 44- 


N' IX. 


4 Guardian might not marry his 
Ward, either to himſelf or to his 
Son, unleſs the had been eſpouſed 
to, or directed by her F ay 1 
Will to be married to him. Y 
this Caſe the Marriage was Void. 

Non eſt Matrimonium ſi Tutor 


vel Curator pupillam ſuam intra 
viceſſimum & ſextum Annum, 


© non deſponſam a Patre, nec 
c Teſtamento deſtinatam, - ducat 
c uxorem, vel eam ſuo . jungat. 
Quo facto uterque infamatur : & 
pro dignitate pupillæ extra ordi- 


nem coercetur. D:geft. Lib. 23. 


Tit. 2. de ritu Nupt. I. 66. and ſo 
Paul l. 36. and Ibid. Tit. de Spon- 


2 [ 15. 


Ne X. 
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. 
A free Woman might not marry 
a Bond-man. Such a Marriage was 
declared null. Adfcriptitio au- 
« temalieno nubere liberam non li- 
ce cet, neque ignorante, neque ſcien- 
« te, neque conſentiente poſſeſſore: 
< Sed licet aliquid tale ab adfcrip- 
e titio geratur, licebit Domino et 
c. ja per ſe, et per ProvincizFudi- 
em caſtigare plagis mediocribus 
« Tag agentem adſcriptitium, et 
cc abſtrahere ab ea quæ fruſtra ei 
« _ eſt. Authent. 4. 1. 
22. 17. and ſo Cod. Juſt. Lib. 
II. Tit. 47. de e I. * 


cc 


a 93 


1 
1 and lj Children 'Þ 


were not allowed to intermarry. g 
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ub. Leonis Conſtit. 24. Such 
Marriages were reckoned inceſtu- 
ons.-- 7uſtinian carried this farther. 
He did not allow Parents and 
Children by Adoption tointermarry, 
even after the Adoption was diſ- 


ſolved. Inſtit. L. 1. Tit. 10. . 1. 


But this was only in the Caſe of a 
Daughter or Grand- daughter. For 
he allowed Brothers and Siſters by 
Adoption to intermarry, when the 


N was diflolved. 8 2. 


| N* XII. 
1 had without the ſa- 
d Benediction are declared null a6 
iuitio. Ta ovrontiou Th Magrupie 115 1625 
EVALYICE ice XEAEVOpEY » Ws 213% 7 un 
pro Tos auen Ci cores TOQUTH d 
a ode Tir 4 önd no er cual, 


o emmeitera Tw Tere Je n roscurn 


oH Leonis Conſtit. 89. 
TEE facred Benediction by ec- 
cleſiftical Perſons was practic'd 


amongſt 


* * 


amongſt t 


Net indeed i Fane of the 


Church, but in pfivate; And 
ebem this cdl ire Time to be dif. 
uſed; But às this Neglect was 
found attended with bad Conſe- 


nences, the Emperot L. 


the antient Practice by the preferit 
Conſtitution. Gorhof. Com. in Cod, 


Thea. L. 3. Titi 5. k . 4 fr. 


And as this Rite was both ſolemi 


and public, a due Senfe of the Ini- 
thereby 
kept up, and clandeſtine Practices 


portance of Marriage wag 
were chereby prevented.” 


Baer ES. cheſs — ales 
there is the general Caſe of Chit- 


dren's marrying without che Con- 
—This | in- 


ſent of their Parents. 
deed hath been touch d upon in 
ſome of the foregoing Articles 


But as it is a Caſe of the greateft 


Importance, it delerves 4 to be con- 
E 2 = — d 


revived. 


ſider d more larg ely.— Such Mar- 
riages were lars tely forbidden. 
« Toitur ficut defideras, obſervatis 
10 Juris Præceptis, ſociare Conju 
e g10 tuo quam volueris, non im- 
<« pedieris : ita tamen, ut con- 
te trahendis Nuptiis Patris tui Con- 
« ſenſus accedat. Cod. Juſt. L. 

Tit. 4. de Muptiis. F. 12. 
: 7 Juſtes autem Nuptias inter ſe 
ce Cives Romani contrahunt, qui 
« ſecundum Pracepta Legum 
© coeunt ; Maſculi quidem pube- 
de fes, feminez autem viri potentes, 
. Fo patres familiarum fint, five 
filii familiarum : dum tamen, 
«© | filii familiarum fint, conſen- 
cc ſum habeant 6 quorum 
in poteſtate ſunt. N am hoc 
“ fieri debere, et civilis et natu- 
« ralis ratio ſuadet: In tantum ut 
“ fJuſſus parentis præcedere de- 
& beat. uit. Lib. i. Tit. 10. 
de rg NE A roy 
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U PON this: two Points ariſt. 
1 . Whether prohibited Marriages 
were allow'd to ſtand ? and 2. 
What was the Puniſhment of ſuch 


Marriages? 


I. As to the firſt Point it muſt 
be ſaid, that the general Tenor of 
the civil Law. makes prohibited 
Marriages null. Though it muſt 
be confeſs'd at the ſame time, 
that Paul, in his Sentences, ſays, 
that Marriages cannot be lawfully 
contracted without the Conſent of 
Parents, but that, if they are 
_ contracted, they are not annulled. 
Eorum qui in poteſtate Patris 
« ſunt, fine Voluntate ejus Ma- 
* trimonia Jure non contrahun- 
« tur : ſed contracta non ſolvun- 
© tur: Contemplatio enim pub- 
„ licæ Utilitatis privatorum. com- 
% modis præfertur. '" Sent, Lib. 2. 


E « Tit, 


K 'N 


La, 


[54] 


Tit. 19. . 2.— In this Paul is 
followed by + Gayacivs and others. 


His Authority is my very gr 
But yet there is Reaſon to 


IRE that the a 


eat. 


wo Sentence 0 
which is the Foundation, on which 
thoſe, who follow him in this 
dal build, is corrupted. For 

The Reaſon, which is there 
* by Paul for the Allowance 
of ſuch Marriages, big. the Con- 
— — 560 the p + ge Veil, 

es entir againſt em, For 
it is entirely againſt the public 


Importance as Mai 


of: $544 


dren ſhould. contra K Family - 
Alliances without the Conſent of 
their Parents, and beget Heirs 


| hem againſt their Approbation 
7 and Will —2. This 2 con- 
tradicts what Pau! . 
1 Other 


_  FObſervat, Lib 3.66 


Utility that in 1 


„ 
other Places, in which he plainly 
ſays, that Marriages, contracted 


without the Conſent of all Parties, 


cannot ſtanc. N uptiæ con- 
© fiſtere non poſſunt, niſi con- 
<« ſentiant ornnes: id eſt, qui 
coeunt, quorumque in Potelta⸗ 
e te fant,” Dig. Lib. 23. Tit. 2: 
de ritu WVupt. J. 2. and ſo J. II. 
D. de Stat. Homin.— Upon theſe 
Accounts there is great Reaſon to 


think that this & entence of Paul 
hath been corru pted. + Grotius 


conjectures that this was done by 


Anianus and t Fam. Gothofred 
thinks he did this becauſe the Gozths 
and Lombards did not annull ſuch 


Marriages, but puniſhed them a- 


nother Way. And according to 


this * — hath propoſed an 
4 mane 


+De I. . 4 N. 14. in Not. 

+ Ad l. 210. Dig. 50. 

* Juriſprud. Vet. Ante Juſtinian. p. 300. Schulting 
propoſes to inſert the Words Valuntate eorum before 
zen ſelvuntur, or to underſtand them hoc Leg 

5 


"IJ : 
Emendation, by which Paul's en- 
tence will carry the following 
Senſe. - © That Marriages cannot 
< be lawfully contracted without 
ce the Conſent of Parents; but if 
they arelawfully contracted they 
*© cannot be annulled by the Con- 
4 ſent of Parents.” By this Means 
Paul perfectly agrees with himſelf, 
and with the general Tenor * 
the civil Law. Though in Truth 
there is no Neceſſity of admitting 
Schulting s Emendation. For the 
Words of Paul are very capable 
of being underſtood in the ſame 
Senſe without any Emendation. 
And indeed Duaren and Vin- 
nius To underſtood them. *Contins 
alſo mentions this Senſe. Though, 


as to himſelf, he is inclined to 
think 


Si ab initio rite et ex Parentum Voluntate Nuptiæ 
contractæ ſunt, non poſſe illas Voluntate contraria 
Parentum ſolvl. 

＋ Ad Tit, Sol. Matr. c. de Nupt. 

1 Com. ad Inſtit. Lib. 1. Tit. 10. ſſ. 12, 

Lection. ſubſeciv. Lib. 1. c. 8 


* 


0 


* 
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think chat Paus Henne have 
been greatly alter'd and corrupted 
by the Epitomizer of them. And 
therefore that, in Caſe of any Va- 
riation betten the Pandects and 
the Sentences, thoſe are to be fol- 


low” d preferably to my. 


- 1:88; As to the other Point, viz. 
what was the Puniſhment of pro- 


hibited Marriages ? it muſt be faid, 


that the Reſciſſion of them was the 
firſt, and principal part of the Pu- 
niſnment; and that beſides, other 
Puniſhments were inflicted on them, 
according to the Nature and Cir- 
cumſtances of the Caſe. This 
is one of Hotoman's * Queſtiones 
illuftres ; which he thus reſolves 


from the Digefis and Inflitutes. 


Qui in poteſtate ſunt, ſi fine Pa- 


6 rentum Auctoritate FW agar 


* um contrahant, hac afnciuntur 
| * pena, 
2 Que, « 9. Edit, H. wok, I 576. 
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< pena, ut eorum injuſtæ N uptiæ 
1 Nh. e injuſtique ipſi Conju- 
“ges, injuſti liberi: Nuptiz deni- 
« que non conſiſtant** I. 2. D. de 
rit. Mupt. Where obſerve, that 
the place of the Digeſts, to hich 
Hotoman refers, is that, which ex- 
hibits the abovemention'd Words 
of Paul for the Nullity of ſuch 
Marriages. And then Hotoman 
proceeds to the Inſtitutes. © Peœ- 
na autem hujuſmodi Matrimo- 
niorum eſt, ut neque Vir, neque 
VUxor, neque Nuptiæ, neque 
Dos intelligatur: et qui liberi 
« naſcentur, inter ſpurios nume 
Trentur. . pen. + Inſtit. de 
Mupt. — i. e. ſuch Perſons, ſo 
marrying, ſhall, in this reſpect, be 
treated, as if they had not been 
married. They ſhall not enjoy 

3 e 

Hatoman cites the Cod. But, as there is no ſuch 


ting in the Place of the Code to which he refers, I 


conclude he meant [n/tit, S. pen. de 3 whers 
theſe very Words are. 


"6: 59 } 

y of thoſe civil Advantages, 
which the Law gives and ſecures 
to thoſe, who marry ſecundum Le- 
gum Præcepta.— As the Place of 
the Inſtitutes here referred to, is 
particular and full to the preſent 
Purpoſe, I ſhall ſet it down. © $i 
c adverſus ea, que diximus, aliqui 
* colcrint,: nec Vir, nec Uror, 
“ nec Nuptiæ, nec Matrimonium, , 
* nec Dos intelligitur. Itaque ii, 
qui ex eo coitu naſcuntur, ſolent 
6“ ſpuru appellari. —dScquitur ergo, 
ut diſſoluto tali coitu, nec Dotis, 
= necDonationis exactioni locus fit, 
© Qui autem prohibitas Nuptias 
“ contrahunt, et alias Pœnas pa- 
«© tiuntur, quæ ſacris Conſtitutio- 
5 nibus continentur,” 


To clear up this Matter ſome- 


what farther It is neceſſary to obſerve, 
that 


| 7 6o ] 
that there 1 is a twofold I mperfec+ 
tion and Nullity 1 in Laws. 


I. A Law is imperfect in the 
higheſt Senſe, when it prohibits 


the doing of a thing, and yet does 


not annull, or puniſh it when 


done. — 80 Ulþian. ]Imperfecta 
Lex eſt, veluti Cincia, quæ ſu- 
6e pra certum modum donari pro- 


“ hibet, exceptis quibuſdam cog- 


« natis: et, {1 plus donatum fat, 


*K non telhndit.” . x. 
+ Macrobius's Definition of an 


imperfect Law comes up to this. 
Inter Leges quoque illa imper- 


© feta dicitur, in qua nulla devi- 
© antibus Pœna ſancitur. But there 
is no reaſon to expect that ſuch a 


Law will have any Influence upon 
human Actions. And Livy, when 
he was ſpeaking of the Valerian 


Law, which was of this kind, and 


ſug- 


n In Somn. Scip. L. 2. c. 17, 


1 6x ] 
ſuggeſted that a Senſe of- Honour 
and Shame might have been thought 
a ſufficient Support to it, yet ſhews 
that he himſelf thou ght this too 
great a Refinement. 6 Valeria 
Lex, quum eum, qui provocaſ- 
cc ſet, Virgis cædi, Securique ne- 
ce cari, vetuiſſet, ſi quis adverſus 
« eam feciſſet, nihil ultra, quam 
> zmprobe factum, adjecit, Id 
« (qui tum Pudor hominum erat) 
« viſum, credo, Vinculum fatis 
. validum Legis. Nunc vix ſerio 
ita minetur quiſquam.“ 


I. A Law © imperfect in ano- 
ther Senſe, when it prohibits the 
doing of a thing, and punithes 
the Tranſgreſſion, but yet does 
not annull the Act. — 80 Ulpian. 
Minus quam perfecta Lex eſt, 
quæ vetat N fieri: et, ſi 
Sl, « factum 


1 Lib. 10. c. . there are various Readings as to 
ſerio, which the Reader may ſee in J. F. Gronoviug. 
Lay. 16% 


* fie fit, non reſcindit; - 


62 


Peœnam injungit ei, qui contra 
© Leger fecit. Wallis eſt Lex 
4 Furia teftamentaria, que pluſ- 
% quam mille Aſſium Legatum, 
ce Mortiſve caufa prohibet capere, 


„ præter exceptas perſonas; et 


« adverſus eum, qui Plus ceperit, 
4 quadruph pœnam conſtituit.“ | 
Tit. 1. 8. 2.-——Tn this Senfe moſt 


human Laws may be ſtil'd imper- 


fect, For in many Cafes Acts 


cannot be annull d. And in many 
other Caſes a 


greater Puniſhment 
may be inflicted than the Advan- 


tage arifing from the Tran; greſſion $ 


as in the Inſtance, which Ulpian 
mentions. And then the End of 
the Law, which is the Prevention 
of Wrong, will moſt probably be 


obtain d: or, however, this is the 


moſt prudent thing chat hum an 
Laws can do. 


TI 
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* link cada be obſery? d, 


en there 1 8 a twolſd N _ in 
Law. * 


J. Tas gelt is, EY Acts are 
reſcinded, bias they were done 


by Perfons diſabled by Law to do 


them. Theſe Acts are confider'd 


in Law as having never had any 


Exiſtence. And the judicial Sen- 


tences, by which they are ſet aſide, 


are only declaratory of the original | 
Nullity of them. For they are 


null; not —— they are declar'd 
to be: fo by a | 


m 


1 — be null, becauſe they were ori- 
F o. N 


II. Tun W Nollity is, [Wei 2 


prohibited Acts are not reſcinded; 
but yet all the Benefits and Ac 
W annex d to the Obſervance 


of 


ral Sentence, but 
the judicial — declares them 


I 
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of the Law, are taken away from 


thoſe, who oftend againſt it, — 


Theſe Acts are not conſidered as 


null in themſelves, but only in their 


civil effects. — It is in this Senſe 
that clandeſtine Marriages are by 
ſome underſtood to be null: that 


they are call'd injuſtæ Muptiæ; 


and the Parties, ſo contracting, 


are injuſti Conjuges, and their 


Children injufti liberi. 


From hence it appears, that thoſe 


Laws, which made clandeſtine Mar- 
riages null, if they are underſtood 


in the ſecond Senſe, were alſo im- 


perfect in the ſecond Senſe; and 


that, if they are underſtood to make 


them null in the firſt Senſe, they 
were perfect in the firſt Senſe, in 


which prohibitory Laws are per- 
fect.— And theſe Laws were 


perfect alſo in another Senſe, as 
it ſeems to be more for the Ad- 
vantage 


vantage of Society, and for the 

Benefit of the Parties themſelves, 
that clandeſtine Marriages ſhould 
be made null in the Rl Senſe, 
than allow'd to-ſubfiſt under a De- 
privation of all the civil Advan- 
tages, which attend * Mar- 
riages. 


Tross, that extend the Force of 
the prohibitory civil Laws to an 
abſolute Nullity of the Acts pro- 
hibited and done, build upon the 

following Law of Theodofius and 
Valentinian.— Nullum Pactum, 
© nullam Conventionem, nullum 
© Contractum inter eos videri vo- 
lumus ſubſecutum, qui contra- 
“ hunt Lege contrahere prohiben- 
© te. Quod ad omnes etiam Le- 
<< gum Interpretationes, tam ve- 
teres, quam novellas trahi gene- 
<« raliter imperamus: Ut Legiſla- 
tori quod fieri non vult, tantum 


F 0 « prohibuifle 


=. 


= 
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« prchibuiſſe ſufficiat: cætetaque 
« quaſi expreſſa ex Legis liceat 
« voluntate colligere : hoc eſt, ut 
ea, quæ Lege fieri prohibentur, 
ſi fuerint facta, non ſolum inuti- 
ce lia, ſed pro infectis etiam habe- 
e antur: - licet Legiſlator fieri 
prohibuerit tantum, nec ſpe- 
© cialiter dixeret inutile eſſe debere 
* quod factum eſt. Cod. Fuft. 
Lib. 1. Tit. 14. de Legibus. 
E 
Moch may be, and hath f TIEN 
Grid, on this Subject For it is 
certain on the one hand that a 
Law, which hath no Sanction, is 
really no Law; and amounts to no 
more than a prudential Advice. 
And it is 3 certain on the 


other hand, that a Law, which is 
merely prohibitory, doth not carry 
in itſelf the force of an abſolute 
Nullity, or Reſciſſion of the Acts 
done contrary to it. This muſt 


be 


. 57 1 
be done either by a Declaration to 
this Purpoſe in the Law itſelf, or 
by ſome additional Law. — And 
though there {ſhould not be a writ- 
ten ow: to this Purpoſe, yet if 
there is ſuch a Senſe in being, which 
is allow'd of as founded on Cuſtom, 
4 That whatever is prohibited 
« by Law wall not be allow d to 
e fland good, in ſuch Caſes a 
merely prohibitory Law will carry 
with it a Reſciſſion of the things 
done contrary to it. And this 
Reſciſſion will be the Penalty and 
Sanction of that Law. © $i Lex 
« fimpliciter aliquid fieri vetet, nec 
© ullam nominatimadjiciat Penam, 
recte colligimus et ſtatuimus ea, 
quæ contra Legem fiunt, pro 
infectis haberi, et ipſo Ture efle 

« nulla. Tunc enim hanc eſſe 
* Pœnam Legis, et hoc velle Legem 
intelligimus, ut quod factum 
VöVijwʒ, 


cc 


cc 


— 


0 


9 


* 
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« eſt infectum ſit, id eſt, caſſum 


« et irritum prorfus. Veluti ſi 


(1 


A 


filius fine Conſenſu Patris Ma- 


« trimonium contraxerit.“ Vinnii 


Selectæ Juris Ruſt jones. Lib. 1. 
c. 1. — But it is not fo much to 

my Purpoſe to enquire, whether 
the Acts, which were done con- 


trary to merely prohibitory Laws, 


were reſcinded by the force — 


Laws, or by the Interpretation, 


which was put upon them by the 
abovemention'd Law of Theodofrus 
and Y alentinian, as to obſerve, that 


either Way the Acts ſo done muſt 


be held to have been reſcinded. 


| Fax double Nullity, which 1 
have mention'd, is a very neceſſary 
diſtinction: which if we neglect 
to obſerve, we ſhall entertain very 
wrong n on this Subject, 
and confound two things, which 
are 


f r 2 * * 


7 
are really and widely different. 
That N ullity, which conſiſts in a 
Reſciſſion of the Act done, always 
implies that Nullity, which conſiſts 
in a Deprivation of the civil Ad- 
vantages of Marriage; but not 


vice verſa. — This indeed may ſeem 


to be a double Penalty, and a 
double Sanction: and fo contra: 


xo what Papinian fays : © Sandtio 


„ Legum, quæ noviſſime certam 
* Pamnam i irrogat lis, qui Præceptis 


6c Legis non obtemperaverint, 
ce 


ce 
£ 
0 
cc 


videtur, quibus ipfa Lege Pœna 


A & 


veriſimile eſt delictum unum 
eadem Lege variis * zſtima- 
cc tionibus coerceri.” Digeſt. Lib. 


48.Tit. 19. f. 41, But theſe things 
may be reconcil'd by ſaying, that 
in this Caſe the Releiſſton of: the 
At prohibited, and the farther 


: bo Penalty 


i. e. Fea. 


ad eas Species pertinere non 


ſpecialiter addita eſt. Nec ſane 


* Sr 456 2 
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; Penalty expreſſſy inflicted upon it, 
are not to be conſider'd as two 
Penalties, but only as different 


parts of one Penalty, operating in 
ſeveral reſpects. And it is to be 


farther conſider d, that the civil 


Law pronounces upon clandeſtine 
Marriages, not {ingly by -any one 


Law, which may be merely pro- 


hibitory, but by the Syſtem, or 


Whole of the Laws N 


: that Subjett; . 


I have open 4 chis þ Matter 0 far, 
as it was proper to enable the 


Reader to form ſome Jud gment 
upon it. I will not, at preſent, 
purſue it any ee It appears 


ſyom the abovemention'd Inſtances, 


that the civil Law hath appointed | 


diſabling Circumſtances as'to Mar- 
riage Contracts, and inflicted Pu- 


 niſhments on clandeſtine Marriages; 
and that part of theſe Puniſhments 


Was 
Vas, 


cc 


cc 


5 


To] 


was, in ſome Caſes, a Reſciſſion of 


the Act prohibited. © Upon the 


Subject: in general, and to conelude 
this Section, I ſhall ſet down the 
Opinion of Gentian Hervet, who 
was a moſt able Lawyer, both in 


the civil and canon Law: by which 


it appears that Marriage Contracts 
are, and muſt be, like all other 
Contracts, null, when the contract- 


ing Parties are diſabled by Law to 


enter into them, * Ut verum fat 
9 legitimum Matrimonium, ne- 
ceſſario requiritur, ut ii contra- 
„ hant qui Jure non prohibentur 
contrahere. Et hoc merito dici 


te poteſt eſſe, ut loquuntur, de 


& Subſtantia Contractus. Si itaque 


e cum perſona prohibita contra- 


6 hatur, five fit publicum, five 


& clandeftinum Matrimonium, 


A 


ſemper eſt illicitum, nec poteſt 
« conſiſtere, ut quod ſit ipſo 


F 4 * Jure 


— 


"IJ = 
5 Jure nullum.” Orat. ad Cone. 
Tyid. intended to balve been ſpok- | 
en when the Council was tran- 
flated to Bononia. But Paul III. 
having ſuſpended the Council, it 
was not ſpoken, but was printed 
at Paris, A. D. 1555, 


Py 
- . 4 
ol 7 | 
1 - . 4 , | : : F 
| 0 Ds 
* 1 — * 5 . : 
: 
0 
N 
N 


them laid before 


175 
8 T. mW. 


FA * FA bach 1 in Fr rance on 
5 this Saupe. 


A ORE has Ty 3 in 
. France towards prevent- 


ing clandeſtine Marriages than in 


any other Kingdom. 


As the FG Ordotianats: and 
Edicts to this Purpoſe are not in 


_ Bbdy's Shs the Reader, 


I preſume, will be glad to have 


um. This I 
take the Trouble 


ſhall. willingly. 


of doing; and for this farther 
Reaſon too; t 


nothing upon Fruft ; a Point 
which EF have all along in View. 
hut to avoid being tedious on 
a Subject, which is dry enough of 


he may take 


itſelf, I ſhall lay before the 3 
der only a hart” View ef the Steps 
2 taken 


e 
taken at different Times, to bring 
about the End intended; and ſhall 
make no more Obſervations, than 
what will be neceſſary to connect 
the ſeveral Parts of the Proceed- 
ings into one Body. 


In os nh ound of. Orton, 
A. D. 541. this Canon was made. 
6 Ut nullus per Imperium Poteſ- 
* tatis filiam competere audeat | 
© alienam : ne Conjugium, quod 
* contra Parentum Voluntatem 
impie copulatur, velut Capti- 
cc * vitas judicetur, fed ficut eft 
prohibitum, non admittatur. 
* 8 qui perpetraverint Excommu- 
e nicationis Severitas pro modo 
piaculi imponatur. Can. 22. 

Anf in the 43d Council of Paris, 
. B. 567. NG 6. © Nullus 
Viduam neque Elam alterius 
extra Voluntatem Parentum, 
« aut — * aut Fo 
* bene» 


EN 
' benefieio æſtimet poſtulandam. 
£© Quod ſi fecerit, ſimiliter ab Ee- 
6 clefiz Communione ſemotus 
* Anathematis damnatione plec- 
*6-tatar;"" 


£4 


* 


THE chere ee as far 
as eccleſiaſtical Power cou'd go, 
that 1s, to Excommunication. But 
the cell Power went farther. 

Cr AN DESTH INE Marriages were in 
general forbidden by Charlemain, 
Capitular. Lib. 6. N* 131. © Nul- 
lum fine dote fiat Conjugium, | 
„ nec fine publicis Nuptiis quiſ- 
0 quam nubere præſumat. Lib. 7. 
Nei 27. Sancitum eſt ut publice 
9 uptiæ ab i lis, qui i nubere cupiunt, 
flant; quia {zpc i in Nuptiis clam 
be factis gravia peccata accreſcunt. 
Et hoe ne deinceps fiat, om- 
4 nibus cavendum eſt. Sed prius 
e conveniendus eſt Sacerdos, in 
cujus Parochia Nuptiæ fieri de- 

== 2 


Le 


cc 
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4 


a 
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bent in Eccleſia coram Populo; 
« & ibi inquirere una cum Populo 
* ipſe Sacerdos debet fi, &c.— et 
ſi licita aut honeſta omnia pari- 
ter invenerint, tunc per Conſi- 
lium & benediionemBacerdotis, 


cc 


* 
* 


K OG 


6 
c 


9 os &KA 


0 
. 


time dotare debet.—Tunc ſi ex- 


Lan) al ; 


te ducenda eft Uxor. 


BuT as Laws, which have no 
Penalty annexed. to them beſides 
the Diſpleaſure of the Sovereign, 
can 3 but little or no Force, 
the Evil of clandeſtine Marriages 


ſtill went on. + They were com- 


monly practic'd in Italy; and 
from thencethey eaſily te them- 


ſelves into France. And therefore 


Hen. II. went farther, and, by an 


Edict which he publiſned 2d Feb. 


1556, gave Power to Parents to 
. 


+ Thuan, HiR. Lib, 19. 


& conſultu aliorum bonorum 
hominum eam ſponſare & le gi- 


pedierit, public & non occul- 


$2 
1264 
- Zia? 


cc 


"ok 
difinkerit their Children, who mar- 


ried without their Confent : the 
Men being under the Age of thirty 
Years, and the Women under the 
Age of twenty-hve ; and farther 
ſubjected the Perſons, who ſhould 
ſo marry, and all others, who ſhould 
be aiding and aſſiſting to them, 


to fuch Puniſhments as the Laws 7 5 


in being inflicted upon them. — 

« Statuons & ordonnons par Edit 
Loy, Statut & Ordonnance per- 
< petuels & irrevocables, que les 
« Enfans de famille ayant con- 
« trace, & qui contracteront cy 
« apres Mariages clandeſtins, con- 
« tre le gre, vouloir & conſente- 
« ment, & au deſceu de leurs 
« Peres & Meres, puiſſent pour 
“6 telle irreverence & ingratitude, 
« Mepris & contemement de leurs 
edits Peres & Meres, trangreſſions 
de la Loy, & commandement de 
* Dieu, & offenſe contre le Droit 
de I Honneſters — inſe- 
e parable 


A 


Cc 


- 


* 


cc 


Wo. 
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- parable d avec Putilité, eſtre par 


leurs dit Peres & NMeren & cha- 
eun deux, exheredez; & exclus 
de leurs Succeſſions.— Et 
d'abondant avons ordonnè & 
ordonnons, que les dits enfans, 
< conjoints par la maniere que 
deſſus, & ceux, qui auront 
traité tels Mariages avec eux, 
& donnè conſeil & aide pour 0 
| Confommati on diceux, ſoient 
ſujets a telles peines qui ſeront 
aviſces, ſelon Vexigence des cas, 
par nos Juges, auſquels la con- 


noiſſance en appartiendra. — 
Ne voulons & n' entendons com- 


prendre les Mariages qui au- 
ront eſtè, & ſeront contractez 
par les fils excedans L'Age de 


trente Ans, & les filles ayant 
vingt cinq Ans paſſez & accom- 
plis, pourveu quils ſe ſojent mis 
en devoir de requerir I Avis & 
Conſeil de leurs dits Peres & 
Meres. . 


. 


Too) 


 Thuanus highl ighly commends this 


Edie, and calls.it © Edictum pium, 


honeſtati publicæ conſentaneum, 
« & ſanctiſſimum.“ Hp. Lib. 19. 


circa fn. and yet it is manifeſtly 
attended with 80 great Defects. 


1. That ſuch Marriages, though 


they were diſ. approved, prohibited, 
and puniſh'd, yet were not an- 
nulled. Which Defect doth in- 


deed equally attend all thoſe civil 


Laws, which prohibited Marria- 


ges under certain Circumſtances, 


and yet did not annull them, when 


ſolemniz d. All theſe Laws were 
ſo far imperfect ; and in the ſame 


Senſe, at leaſt, that the Lex Furia 


| reflamentaria was. 


2. The other great Defect which 


attended the Edict of Hen. II. is, 


that it put the Execution of it in 


the moſt improper Hands. For 


the natural Affection which Parents 
bear towards their Children, will 
never {uffer them to be ch Exe- 


men 


/ 
i N 8 f ; 1 4 


cutioners, even when they are Hiſ- 
obedient to them. For which 


ror morn „I ſuppoſe, it was, that 
_— wiſhed the King had pro- 

d ftil farther, and, inſtead 

of endeavouring to as. the 
Gordian Knot, had, like Aleran- 
der, cut it at once, and annulled 
rech Marriages. © Je deſire quon 
< ordonnaſt par une bonne & 


| « ſtable Loy que le Mariage des 
* Enfans fuſt null, auquel les 
Peres & Meres n' auroient inter- 


e poſè leur Authorite”. Let. d E/- 
tien. Paſquier a Meſirs. Robert and 


F. ournier. 


- oo laſt 150 228 put 8 * 
tual End to this great Evil, by diſ- 


abling all Perſons from contractin g 


Ming without publication of 
Banns, &c. by puniſhing with 
Death thoſe that married Minors, 


under the Age of twenty-five 


Years, without the Conſent of 


their Parents, and by inflicting 


CX= 


ex 


t 1 


Fichten on 


Rordinaty 


thole, fy were Ow * affiſt 


oy RY AN ei faite for FR Ne- 


monſtrances des Eftats tenus 4 


Bros: Paris, 1 579. . 


« Pour obvier aux abus & In- 
1 © conyeniens qui adviennent des 


8 clandeſtins ordonnons 


3 
* 


"> as 
A 


— 
_. 
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AA. XL: 


que nos Sujets, de quelque Eſtat, 


Qualité & Condition quils ſoient, 
© ne- pourront valablement con- 


tracter Mariages ſans proclama- 


tions precedentes de Bans faits 
par trois divers Jours de Feſtes, 


avec Intervalle competant: dont 
on ne pourra obtenir diſpenſe, 


ſinon apres la premiere proclama- 


tion, &ce ſeulement pour quelque 


urgente Ou legitime cauſe, & a 


la requiſition des principaux & 


Lim proches parens communs 


G den 


i - T g 2 1 
| des parties contractantes. A pres 
leſquels bans ſeront cpouſez 
publiquement. Et pour pouvoir 
temoigner de la forme qui aura 
eſté obſervee eſdits mariages, y 
aſſiſteront quatre perſonnes dig- 
nes de foy, pour le moins, dont 
ſera fait regiſtre, le tout ſur les 
peines portees & indictes par les 
Conciles. Enjoignons aux Cu- 
rez, Vicaires & autres, de s en- 
| querir ſoigneuſement, de la 
qualité de ceux qui ſe voudront 
« marier, Et s'ils ſont, Enfans de 
famille, ou eſtant en la puiſſance 
« d! autruy, nous leurs defendons 
tres etroitement de paſſer outre 
a la celebration des dits Mariages, 
sil ne leur apparoit du Con- 
308 ſentement des Peres, Meres, 
© 'Puteurs ou Curateurs, ſur peine 
*« deſtre punis comme fauteurs du 
4 Crime de rapt. 


4 
* 


A A aA 
Oy Of © 


A 
* 


- 
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A 
* 
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* 
A 


ce 


9 3 ART, 


rw 
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ART. XIII 


e Et voulons que ceux qui ſe 


te 


cc 
ce 
cc 


cc 


cc 


c 


eſperance de Grace & pardon: 
non obſtant tous conſentemens 


cc 


ec. 
« 


£c 
cc 


ce 
cc 
cc 
cc 


trouveront avoir ſubornè fils ou 


fille mineur de vingt cinq Ans, 
ſous pretexte de Mariages, ou 


autre couleur; ſans le pre, Sceu, 
Vouloir & Conſiitement” eXPTcs 


des Peres, Meres, & des Tu- 


teurs, ſoĩent punis de Mort fans 


que les dits mineurs pourroient 


alleguer par apres avoir donné 
au dit rapt, lors diceluy, ou 
auparavant. Et pareillement 
ſeront punis extraordinairement 
tous ceux qui auront Pparticipe 


au rapt, & qui y auront preſt⸗ 


conſeil, confort & aide, en au- 
cune Maniere que ce foit. 


Tuls was confirm'd by an Edict 
of Hen. IV. Dec. 1606. 


ce 
ce 
ce 


cc 


ce 
ce 
cc 
cc 


Nous voulons que les Cauſes 


« 


(%] 


ART. XII. 


concernant les Mariages, ſoient 
& appartienyent a la Conoiſſance 


& ſuriſdiction des Juges d' E- 
gliſe, a la charge qu' ils ſeront 
tenus garder les Ordonnances, 
meſme celle de Blois en L Art. 
40. & ſuivant icelle declarer les 
Mariages qui n' auront eſte faits 
& celebrez en L. Egliſe, & avec 


* la forme & ſolemnitẽ requiſe 
pax le dit Article, nuls, et non 
ce valablement contractez. 

Tun was farther confirmed by 
| an Ordonance of Lewis XIII. Paris 
j Jan. 1629. 

ART. XxXXIX. 
bs © L'Ordonnance de Blois tou- 


& chant les Mariages clandeſtins 


te fora 


* 


[8] 


* ſora exactement obſervee : & * 


ce adjouſtant, voulons que tous 
* Mariages contractes contre la 
ce teneur de la dite Ordonnance, 
© ſojent declarez non valablement 


ce contractez : faiſant defenſes a 


ce tous Curez & autres Preſtres ſe- 


c culiers, ou reguliers, ſur peine 
d' Amande arbitraire, de celebrer 
aucun Mariage de perſonnes qui 
© ne ſeront de leurs Paroiſſiens, 


ce fans la permiſſion de leurs Cu- 
ce rez, ou de FEveſque Dioce- 


on ſain, 


ART. CLXIX. 9 
« Voulons tels Mariages eſtre 

cc declarez nuls, & de nul effet & 
cc valeur, comme non valablement 
«Cm legitimement contracez : ſans 
<« que par le temps conſentemens 
“des perſonnes ravies, leurs pa- 
rens & tuteurs, preſtez avant ou 


3 


1 6 J 

<< apres les dits pretendus Mariages, 
ils puiſſent eſtre validez ou con- 
* firmęez: Et que les Enfans qui 
* viendront des dits Mariages, ſoi- 
c ent & demeurent baſtards & il- 
legitimes, indignes de toutes 
« Succeſſions directes & colla- 
« terales qui leur pourroient 
8 echeoir. 


The ſame Lewis XIII. did after- 
wards, viz. 19 Dec. 1639, more 
amply confirm his own Edict, and 
all the Edicts of his Predeceſſors 
againſt clandeſtine Marriages : and 
this Declaration has been the ſtand- 
ing Law in France ever fince.— By 


this means they have put an End 


to clandeſtine Marriages as effectu- 


ally, as can ever be hop'd to be done 


by human Laws. For ſince the 


Declaration of Leuis XIII. which 


is now above a Century, they have 


had 
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Ry 


had very few, perhaps not above 


three or four clandeſtine Marriages, 
This good Effect is wholly ow- 


ing to the ſtrict Adminiſtration of 


Juſtice which is obſerv'd in that 
Kingdom. For in France Laws are 
executed, as well as made, 


3ECT. 


25 
* 


TY a in this Section is 
to conſider the principal 
Objections, that are, or may be 


made, againſt a 1 for annulling 
clandefiine M arriages. And I ſhall 


premiſe only this. That no Law 


was ever made, but what was liable 
to ſome Objections: : And that no 


N Law can be made, which, conſider- | 


ing the Importance bf the Caſe, 
will be liable to fewer Inconvenien- 
cies, and attended with more Ad- 


vantages, than a Law to annull, 


and abſolutely make void all 3 
deſtine Marriages.— There ſeems 
indeed to be a Neceſſity for ſuch 
a Law: ſince all the 1 
hitherto us'd to prevent that Evil: 


have not operated ſo, as to anfiver 


the 


8 

che Intertion of the Legiſlature, 

and do really amount to no m ore, 

means, which are inſufficient to 
obtain it. 85 


BJ. x. Ir is faid that clan- 
deſtine Marriages are obtain d in a 
more private manner than thoſe, 
which are not clandeſtine. And, 
as People are generally deſirous of 
being married privately, the re- 
quiring Marriages to be celebrated 
publickly would be a Diſcourage- 
ment to them; and. might lead 
ſome into Fornication rather than 
be married publickly, and fo this 
would encreaſe Baſtardy. 755 


AN $. As Society grants civil 
Advantages to Marriages, it has a 
Right to reſtrain them to what 
Conditions it thinks proper. Or, 
in 
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Ing Parties like them or not. 


> go 1 
in other Words, Society has a Right 


to grant its en to ſuch Mar- 
riages only, as are celebrated in that 
Form and Manner, which it has 


preſcribed ; whether the contract- 


What ſhall be deem'd a legal M ar- 


riage is a Point, in which Society 


has a Right to be ſatisfied. And 
if the Form and Manner, required 
to be obſerv'd, in Order to have a 
Marriage deem'd legal, are not 
_ unreaſonable in themſelves, the 
Conſequence apprehended in the 
Objection ought not to be imputed 


to the Law, but to the want of a 


due Diſpoſition in the Parties to 
ſubmit x the Law. 


Taz End, which Society hath 


is View in requiring Marriages to 
be ſolemniz'd in a public Manner, 


is the immediate Benefit of the 
Parties themſelves, and their Iſſue. 
— It is unreaſonable that the Parties 


themſelves 


"T1 o&Þ. © 

PREP WO ſhould have . any 5 
Way, in their Power to deny, ſtifle, 
and, in Effect, to annull their 
Marriage, eicher by Conſent be- 
tween themſelves, or upon any 
Difference that may ariſe berween 
them : which yet they may eaſily 
have in clandeſtine Marriages. 
And it is unreaſonable alſo. that 
their Iſſue ſhould not have it in 
their power to prove their Legi- 
timacy: which yet in this Caſe 
they may not have, altho' their 
Parents never intended to do them 
ſuch an Injury.— Now theſe are 
real Evils: : Which it is the Inten- 5 
tion of Society to prevent, by re- 
quiring Marriages to be ſolemniz d 
in ſuch a Manner, that full Proof 
may eaſily be made of them. 
Whereas the Privacy, which ſome 
are, in ſuch Caſes, fond of, (tho' 
chis alſo may be obtain” d in com 
plying with the legal Form). is a 

| Circumſtance | 


1751 

wrcumſtance of { ſtall Conſt 
4 eration, that it does not deſerve, 
in any Reſpect, to be put in the 
Ballance againſt the real Good of 
Society. And if there was more 
In ſuch a Fancifulneſs than there 
really is, yet ſtill is it contrary to 
the fundamental Laws of Society, 
| that the gratifying of the private 
14 Whims and Fancies of a few ſhould 
[i 1 be preferr d to the real and general 
lit _ Pk public manner, in which 

1 Marriage are, or may be requir'd 
to be celebrated, viz. by the Mi- 
miſter of the Pariſh, where either 
of the Parties dwell, and in the 
Preſence of two or thre Witneſſes, 
would never, of itſelf, produce 
fuch an Effect as 1s ſuggeſted i in 
the Objection. For all Parties 
may chuſe their own Witneſſes, and 
keep their Marriage private as long 
as is they think. proper.— And 2 
1 ee 
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foe in Fact that the apprehended 
Conſequence | as to Fernication 
does not follow, either in Holland, 

where none are married but by 
Publication of Banns, or in France, 

where all clandeſtine Een are 
made void. | 


037 75 Tux a abs 
clandefl Marriages, is ſetting 
aſide the At of God, which can- 
not be done. For our Saviour has 
plainly declar d, that Men ought 
not to put aſunder thoſe, whom: x 
God bath ms together. 


As. Al. civil Laws, „ which 
are made for the Good © Society, 
and are not contrary to the Law 
of 3 are approved of by 
God, and, in this Senſe, are his 

Laws. And Obedience to ſuch 

Laws is Obedience to the Will of 
God. 


DRE. = 
DR And therefore the ſettin g 
aſide of clandeſtine Marriages, as 
it is not, on the one hand, contrary 
to the LW of Nature, but does, 
on the other hand, tend very much 
to the Peace and good Order of 
Society, muſt be agreeable to the 
Will of God. And thoſe, who 
are married contrary to ſuch known 
Laws, are not put together by God. 
Therefore the annulling of clan- 
deſtine Marriages is not — | 
afunder thoſe, whom God | 
together, but thoſe, whom God h 
not put together. 
Gop cannot be ſaid to join two 
| Perſons in Marriage, but when 
this is done by certain legal Means, 
Now it belongs as eſſentially to all 
Governments to appoint theſe cer- 
tain legal Means in Marriage Con- 
tracts, as it does for them to ap- 
point diſabling Circumſtances as to 
__ other Contracts. And ys j 
hy uc 
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nuch are e by them, they | 


take away the Power of entring 
into Contracts, which are contrary 
to them. The Parties contracting 
have, in ſuch Caſes, no Conſent to 


giv e. Anda Contract, thus made, 


is ſo far from being the Act of : 


God, that it is, in all reſpects, il- 


legal, and null 45 initio. 


TIE Romanifts, I am ſenſible, 
would not anſwer the Objection 7 


in this Manner. They diſtinguiſh 


the civil Effects from the Sacra- 


mental Part of Marriage; and al- 


low that a Marriage may be an- 


null'd by the temporal Power as to 


its civil Effects, but not as to the 


Sacramental Part of it. But they 


have cramp'd heinſiives 3 in this by 
making Marriage a Sacrament. 
For it is in the mutual Conſent of 


the Parties that they place the 


Matter of this Sacrament: And 


they don t allow Sacraments to be 


within 
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5 EXE 1 * Conventa dupa 
c a 


er A non ta 


% annullare Conjugii Vin em, 


* . mutuum illum 
t Partium . e = 

© riam præbet ee quis 
& Laici + udices | * 
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meer Co ts to the ſpi 
Power, after the civil Power hath 
done the real Buſineſs. — In the 


Church of Rome they have, as we 
have ſeen, the Ch of the fo 
ne, Power n ed as 


- | 80 Patt; Lib. 5. FE Abuſu. Tit 10 


* 


- the t is Jobs pen this. ds 7 
"the ſpiritual or civil Power, is 
ou. Matter of Form; and Bs 
— declaratory of an antecedlent 

original N Vallity 3 in ſuch Caſes. 
= And it ought to be further ob- 


ſerved, that, — becomes f 


legal Marriages, clandeſtine Mar- 
riages can never, ſince the Council 
of Trent, be deem d Sactaments 
even in the geuſe of the Church 
of Rome; becauſe in rheſe that 
proper e of the Parties is 
wanting; which in h Church is 
the effential - Foundation of the 
| Sacrament of Marriage. As there» | 
fore clandeſtine Marriages cannot, 
ſince the Council of Trent, be Sas 
craments before the civil Power . 
hath in Form, and judicially de- 
elared them null, ſo neither can 
hey poſſibly be confider d as hay= 
ing any thing of a Sacrament in 
them after hy have been fo ſet 
| l theſe —— 
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x Point, For t they allow that hat vil 


be done by the Concurrence of the 
civil and ſpiritual Power, which, I 


aſſert, may be done b by the 15 


Power alone. To which 


1, as it ſeems 
to me, it wholly belongs to appoint 
diſabling Circumſtances as to all 


Contracts, which regard the civil 


Eſtate. * ro fuch diſabling 


| Circumſtances as to Marriage are 
appointed by the civil Power, they 
are-as truly the Ordinance 2 God 


as any other Appointment of Go- 
vernment is. The civil Power, in 


annulling clandeſtine Marriagewacts i 
as conformably to the Ordinance 


and Will of God, as thoſe, who Ae 
married e ener act againſt 


them. And therefore if the Act 


of the civil Power can, in any In- 
ſtance, be deemed the Act of God, 
it ought moſt certainly to be &, | 
when, * clandeſtine Marria — are 


2 : 


E "ding tht! Fortune 0 mar 
reing fome rick Pary. 


AN 8. Tals Objettion inal 
always been made againſt ſuch a 
Law, whenever it hath been at 
tempted; But it ought to be con 
ſidered, that no Advantage in this 
Way can be made by one F amily, 
but what muſt be, in the fame 
Proportion, in ; injurious to another 
Family. | And therefore, as the 
1 and Injury are equal, 
and it is beſides uncertain * 
hand on which Side either of them 
will happen, it is prudent, and 
for the common Good of Society, 
to prevent | them. For Advantage 
in Fortune is not Soy Advan- 
tage in Happ Neils ſides, in 

this Caſe Society ought not to” 
conlider_the 1 4 of bee, 
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* 100 * 15 
who ate moſt neceſſitous, prefera- | 
bly to the Advantage of thoſe, who 
have moſt to loſe. For it would be 
contrary to all the Rules of good 

Policy, that Society ſhould ſhew a 
greater Regard to its leſs valuable, 
than to its more valuable Members, ; 

---And further ſtill ; if the private, 
poſſible Advantage of ſome Members 
of Society is allowed to be a juſt 

Objection againſt a Law, which 
tends to the general Good of a | 

Community, there muſt be an End 
of all Laws. For no Law can be 
made but muſt, in ſome Reſpect, 

be an Abridgment of the private 
Intereſt, and even natural Rights, | 

of ſome particular Perſons. 


.  OBF. 4. Is Licences were re- 

> 8 to JL granted ſtrictly ac- 
cCording to the Canons, as it is pre- 

| ſumed they muſt be it a Law 
were made to annull clandeſtine 
Marriages, 


„ 
Marriages, thoſe that grant hem, 
and have a Right to grant them, 
would loſe a conſiderable Part of 
_ aunt Profits, 


4 NS, As this Objection = 

to have an extenſive Influence up- 
on a. ſettled Property, it ought to 
be fully open'd, and as fully an- 
ſwer d. Both which 1 ſhall da 
in the following manner. 


1. In all ſuch Caſes, the Point to 
be conſider d is not what Profits 
* ö a Man makes by al Abuſe of his - 
Power, but what Profits he may 
; make by a legal Exerciſe of it. 
And in _s preſent Caſe, if Li- 
cences were granted ſtrictly ac- 
_ cording to the Canons, thoſe that 
grant them would till enjoy all 
thoſe Profits, which were intend- 
ed to be given to them by the 
Canons. 7 to more they have 
un e 
H 3 9 
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Dor I do, and muſt deny, chat 
the Grantors of Licences would 
ſuffer at all by a Law which an- 
nulled clandeftine Marriages. For 
it they were entirely ſuppreſſed, a 
great many would be made upon 
Licences. And the Acceſſion of 
Profit, which would ariſe from 
henic, would make ample Amends 
for the Lofs, which might accrue 
from a fri Adherence to the 
Canons. Many of thoſe, that 
are ik at the Fleet; and al- 
moſt all that are married At: Keith's, 
and fuch pretended Chapels, would 
be married by Licences. And 
theſe amount to many Thouſands 
every Year, —In a Point of this 
Nature one can offer only a ge- 
neral, and probable Eſtimate; | 
0 Perhaps one third Part, but cer- 
tainly one fourth Part of all zheſe, © 
would be married by Licences. For 
married * Licences or Banns they 


off 2 


a) 


certainly would be. And 4s of 


thoſe, that are now married in 


Pariſh Churches, perhaps one 
third Part, but certainly one ouch 


Part, are married by Licences, 


there is Reaſon to expect that the 


ſame Proportion would hold in the 


other Caſe, Or if any Difference 


ſhould ariſe, I am perſwaded it 


cences. For but few of thoſe, 


that are now married clandeſtine- 


ly would then chuſe to be married 
by Banns, for ſome of the very 
Reaſons, why they don't now 
chuſe to 15 ner in * 


Wy 


II. Liekvezs, as they are now 
granted, are often very injurious 
to the Miniſters of ſome Pariſhes. 
— They transfer thoſe Profits, which 
of Right belong to the Miniſters 
of the Pariſhes, where the Par- 


3-4. ties 


kae! 


ties dwell; to the Miniſters of . 
other Pavidus, who have no Right 
to them, And by this Means the 
Grantors of Licences create to 
themſelves a Power of making a 
ſmall Living more confiderable 
in this Branch of Profits, than a 
large Living, which may have 
forty times as many Inhabitants as 
the ſmall one. This is not a bare 
Speculation, but a Matter of Fact. 
---It is well known that the beſt 
Part of the Profits of all the large 
Livings in and about London and 
Weſtminſter, ariſes from Marriage- 
fees. But yet ſome of the Mini- 
ſters of the {mall Livings, which 
are near the Commons, do, by the 
Favour of the Grantors of F 
in the preſent Manner, marry more 
Couples in a Year, than all the 
Miniſters of all the large Pariſhes 
in and about London and Wejt- 
minſter, put together, doin the ſame 
Time. — Mr. C- was Miniſter 

of 


{ 165 ] 

of one of thoſe ſmall Pariſhes : 
and in the Space of eee 
Years he married in his Church 
eleven thouſand Couples, i. e. up- 
wards of ſeven hundred Couples 
communibus annis, which is more 
than all the Miniſters of all the 
large Pariſhes in and about Lon- 
don and V, eftmin er do now mar- 
ry in any one Year. Whereas if 
Licences were granted ſtrictly ac- 
cording to the Canons, Mr. C-, 
conſidering the Number of Inha- 
bitants in his Pariſh, could not, 
communibus annis, have married 
above. fix or ven Couples. 

WxEN the Parties to be mar- 
ried are indifferent where they 
are married, provided it be not in 
the Pariſhes where they dwell, it 
ſeems at firſt Sight to be but. a 

{mall Favour, and only a Mark of 
Reſpect to a Friend, to fend the 

Parties tobe married! in his Church. 

| But 


C 106 1 
But the Effects are not indifferent, 
nor the Injury Inedaferatile, 
And it is ho leflening of the In- 
Jury to alledge, ha the Grantors 
of Licences do not appropriate 
ſuch Fees to themſelves. For one 
wrong Thing can never be juſti- 
fied, by ſaying, that two wrong 
Things are not done. Nor is even 
this Allegation entirely true. For 


in the preſent Caſe a Fee is taken 5 


from one, who hath» a Right to 
it, and given, or transfer d to one, 


who hath no Right to it. 


II. APTER all. As Profit is not to 
determine Right, but Right Profit, 
it is not ſo much to % preſent 
Purpoſe, to inquire where the Pro- 
fit or Loſs, if either, would fall, 
as where 0 Point of Right tins. | 
And therefore, excluſive of all 
other Conſiderations, the moſt pro- 
per Queſtion on this Subject is, 

Whether 


küren T 
Whether the preſent Way of grant⸗ 
ing Licences be legal or 451 And 
the plain Anſwer to this muſt be; 
That it is contrary to Law. 
LzT us fee how the Canons re- 
quire Licences to be granted. 
By the 62d Can. No Mi- 
“ niſter, upon Pain of Suſpenſion 
te per triennium, ſhall, under any 
fretence whatſoever, join any 
ons | licenced, in Marriage | 
BG -private Plot: but either 
15 the faid Churches or Chapels, 
% where one of them dwelleth;” 
Br the rorſt ( 6: No 18 


good 2 en | 
m. - — And by xg et 
curit pron Apna ſhall 
chai. Lang Conditions. The 
third of which is, That they 
© ſhall celebrate the ſaid Matri- 
i om uy in the Pariſh 
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the Parties, 
being in Widowhood, do Gale 
for a Facul 
of Banns, then the Clauſe be- 
foremention! d requiring the Pa- 


wheres one 


of thee dvelleth, a and in no 
other Place.“ 


0 1f 1 both 


kak are to m 


By the 104th Can. 
ty for the forbearing 


rents Conſents, may be omitted; 
but the Pariſhes, where they 


dwell both, ſhall be expreſſed in 
the Licence ; as alſo the Pariſh 


nam'd, where the Matrimony 


ſhall he celebrated. And if any 
Commiſſary for F aculties, Vicars 
| General, or other the {aid Or- 
dinaries, ſhall offend in the Pre- 


miſſes, or any part thereof, he 


hall, for every Time fo offend- 
ing, be ſuſpended from the Ex- 


ecution of his Office for the 
Space of fix Months, and every 


ſuch Licence or Dif penſation 


« ſhall 


19 
ce ſhall be held void to all Effects 
*« and Purpoſes, as if there had 

325 never been uy! ſuch granted.” af 


Tus the Law ſtands as to Li- 
cences. And it is very evident 
that it is not complied with. For 
the Power, given by the Canons, 
to grant Licences, is, with great 
Strictneſs, reſtrain d to certain Con- 
ditions, which are expreſſſy re- 
quir'd to be taken. And therefore 
as the Power, which is granted, is 
only a conditional Power, a Power 
that goes with, and ſubſiſts upon 
the Conditions, which are expreſſ- 
ly required to be taken, it follows, 
that where theſe Conditions are 
not obſerved and taken, no Power 
of granting Licences is given. 

A principal Condition, which 
is required to be, and yet is never 
taken, is, That the Marriage 1 
2 celebrated i in * * al 6 burch 


or 


: 

il 

. 

x 

* ö 
ö 


3234 
Pw _ 
—_— not, — 


=” 2 9 ů*— — 
— — —„— 
— 3 


. 
* 
23 . —ͤ ͤͤ OTIS 


"at" 


* —2 
= — r 


„ * 
— —-—3 


Tun 116 Gy | 
lapel, "bo e hs Bits 


| 8 But this is conſtantly 
left out of all Licences: : tho' it is 


expreſſly requir'd to be taken thres 
reral Times, viz. in the 62d; 


10d, aid 104th Canons. In 
the I ond: ck, this Condition is 


ür d to be taken, with an ex 
week Excluſion of all other Places. 


And in the roqth Can. where Al- 

lowance is page for leaving out 
the C lauſe or Condition of the 
Parents Conſents, in- Caſe the Par- 


Hes to be married are in Widow 


hood, yet the other Clauſe, or 


Condition, is not diſpens 'd with, 


but, on the contrary, is particu- 
dach, and with great Streſs re- 


uir'd to be taken; and mention d 
in the Body of the Licence. © But 


the Pariſhes, where they divell 
© both; ſhall be expreſſed i in the 
1 * Licence, as alſo the Pariſh 


«© nam'c 'd, 


1 111 7 
W...- n where the 
MV de celebrated. 1 


+ Tu HESE anon are ver xpreſs 
And yet they are evaded in a very 
groſs manner.— The Pariſhes, 
where the Parties dwell, are firſt 
expreſs d in the Licence ; and then 
a third Pariſh is named, and allo 
aà fourth, and afterwards, perhaps, 
comes a Blank, to put in any other 
Pariſh, after the Licence has paſs d 
the Seal. And thus the rogth 
Can. is thought to be obſerv'd, 
which requires that the Pariſhes, 
where both the Parties dwell, ſhall 
be expreſs d in the Licence, as alſo 
the Pariſh nam'd, where the Ma- 
trimony ſhall be celebrated. 
Whereas it is evident from the 
62d and 102d. Can. that when 
the 104th Can. requires the Pariſh 
to be te where the ng 


2 


2 | 


„ 


Dial * celebrated, it means, art 
can mean nothing elſe, but tht 
of the two Pariſhes, where both 


the Parties dwell, one of them 
ſhall be nam'd, in which the Mar- 
riage ſhall be l For by 


the 62d Can. the Marriage 18 
e not to be celebrated in any 
« Place, but either in the Churches 
© or Chapels where one of the 


« Parties dwelleth.” And by the 


102d Can. the Marriage is to be 
celebrated in the Pariſh Church 
e or Chapel, where one of them 
« qdwelleth, and in no other Place.” 
here i is no Man of plain, com- 
mon Senſe, but muſt ſee that a 
third Pariſh, and a third Place, &c. 
muſt be another Pariſh, and another 
Place, diſtinct from the two Pa- 
; . baz and Places, where the two 
Parties dwell.- 


- The Pariſhes, 


where the Parties dwell, are men- 
. tion'd only to ſave Appearances, 
For 


: * 


# is) i 
bps it is in on of the other Pries 

and in which the Partie do not 
dwell, that they * 
Abe always W chat che 
mention of the Pariſhes, | vhere 
the Parties dwell, in hy cj ng 
They may, in this Reſp ect, as well 
be left out of the bs... For 
the Canons, as to their Dehgn and 
Effects, are no more obſerved by 
mentioning the Pariſhes, where 

the Parties dwell, in this Manner, 
than if they were not mentioned 
at all. And thoſe, who obſerve 
that the Grantors of Licences do 
always mention the Pariſhes, where 
the Parties dwell, and always 
mention them in this Way, u which Y 
yet does not, by any means, anſwer 

the real Purpoſes of the Canons, 

muſt conclude, that what the 
Canons require is different from 
8 what” 


| [ 14] 
what is praQtic'd in the granting of 
Licences; and that the Grantors 
of e who firſt went into 
this wrong Practice, were ſen- 
ſible of it too. 


'Txrs, and the other Conditions, 
required to be obſerv'd, are not 
matters of meer Form. And that 
Perſons granting Licences, might 
not aſſume a Power of diſpenſing 
with them in any manner, a Pe- 
nalty is inflicted on every Omiſ- 
ſion of them. And this Penalty re- 
markably comes immediately after 
the Rehearſal of the Condition, 
which requires the expreſs Mention 
of the Pariſhes, where the Parties 
dwell, and in which of them the 
Marriage is to be celebrated. 
And if any Commiſſary, web 
* ſhall offend in the Premiſes, or 
C _ 5 thereof, be ſhall, for 


c every 


T 115 1 

&. every. Time fo offending, be 
« ſuſpended from the Execution 
of his Office for the Space of 
ſix Months”. Can. 10 6s | 
Tux Mainiſters, who "ad ho 
Marriages under Licence, granted 
without the Conditions required, 
do as evidently act contrary to Law 
as thoſe, who grant them. For 
the 10 ah Can. cautions them 
againſt ee any Au thority to 


* * 


wy 
8 


* 


ſuch Licences, and directs them 


abſolutely 10 hold them wide 
And every ſuch Licence or Diſ- 
penſation ſhall be held void to 
e all Effects and Purpoſes, as if 
e there had never been any ſuch 

granted.“ And the 62d Can. 
inflicts a Suſpenſion for three Vears 
ihſo facto upon every Miniſter, 
« who ſhall join together any 
% Perſons, ſo licenced, in Mar- 
«..riage,-. in any Place belides the 
Churches or Chapels, where one 
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« of them dwelleth.” — 
fame Penalty is, by the ſame 


[ 216 E. 


The 


Canon, inflicted upon every Mi- 


niſter, 'who ſhall 5 join together any 


Perſons without Licence or Banns. 
And therefore, the Penalty being 


in both Caſes the ſame, it is evi- 


dent that a Licence without the 
Conditions required, and particu- 
larly without the Condition of the 


Pariſh Churches, where the Parties 
dwell, and in which of them they 


are to be married, is null, and void, 
and the ſame as no Licence at 
all. IE 5 


IV. As many bad, and even un- 
foreſeen Conſequences, often follow 
from a wrong Practice once begun, 
ſo this hath happened in the pre- 
tent Caſe. The Deſign of the 


Gens, in reſtraining Licences 


to certain Conditions, was to pre- 
vent clandeſtme Marriages, But 


[ 117 1 

the granting them in the preſent 
. 3 * the chic Con- 
dition required by the road Canon, 
hath proved an Encouragement ' to 
them. For the Miniſters of Pa- 
riſhes, excepting the very large 
Pariſhes; which are but few, know _ 
all their Pariſhiocners. And by 

this Means they would have pre- 

vented the greateſt part of the clan- 


deſtine Marriages, that have been 


ſolemnized, if Licences had been 
granted with the proper Condition. 
Whereas by the leaving of it out, 

or, which is all one, mentioning it 
in the preſent Manner, and naming 
2 other Parith, the Parties have 
to Places, where they were 

not — and ſo have got mar- 
ried. dad the intended Reftraint 
been kept up, many clandeſiine 
Marriages would not have been 
ſo much as attempted. But that 
being taken away, there remain 
no Fear of a Diſcovery, 1 1 as, 
3 -» 


3 ' 
a LED wake oo ITY * — 2 anagt WER 
— — Fe 2 B "= Ix we « > 1» th 


1 5 8 
— p = OY ws © 4 * * 7 
4 p . 5 : 0 . ew q * * 1 > K — WW — * ho p «7 82 2 
* = ON e & >... — te "AI — 5 . 1 * — 
— n * 8 , — #2» 8 — * — — . 
* - P t * moe fon 

2 a * | N — 

- 1 : , x 3 : 

P . 
. _ 2 


SS * 8 — n * — 
be * _ ns — — WW — A * 
2 S og oh 8 8 = 9 
2 — * — 

— — —— — — . tug hard * — — — — — * 5 — . 
= "PS : l bets — — 2 — 1 — 

4 na” _y 4 2 2 r 1 — * 

— ms # : * 7 * WM 


\ —_ 
— — 


74 
14 
i i 


13 


in general, it is a great Encourage- 
ment to any ſecret Attempt, toknow 


that it may be carried thro without 
being diſcovered, ſo in the Caſe of 


clandeſtine Marriages, they muſt 


have received great Encou ragement 


from their being, in good Meaſure, 


clandeſtinely performed even under 
the Cover and Sanction of the Law. 


As to this Particular, though 
what I have faid is ſupported by 


its on Reaſonableneſs, yet I muſt 
take Leave to ſtrengthen it with 


the Authority of Dr Prideaux, who 
had a great Share of Knowledge 
in this, as well as in many other 


Branches of Learning. — In 1691 


a Bill was brought into Parliament 
to prevent clandeſtine Marriages. 


Up pon this Occaſion Biſhop Kidder 


wrote to Dr. Prideaux, teen his 


Opinion ; which he gave him in 


a very long Letter, in which he 


22 that If the Rules and Pre- 
cCautions _ by the Canons 


ee were 
I Dean Prideaus's Lis. p. 82, Ec. 


751 


; [ 719. 4 

« were duly executed and e 
« it was ſcarce poſſible any Gan- 
ä deſtine Marriages ſhould ever 


« happen : and that the. Grantors 


AR 


grant them without the canoni- 
« cal Conditions, did thereby en- 
« courage and help forward the 
e Iniquity, which they are in 
Duty bound to prevent. 
- As to the general, uncanonical 
Way of granting Licences, if the 
Reader deſires to have the Opinion of 
a Gentleman of the common Law, 
Iwill give him that of the preſent 
Lord Chancellor. He cannot have 
F,, | 
The + Caſe of Moor and Moor, 
being a Caſe in Point, was thus. 
— Sophia Moor, living at Wat- 
ford, married to Fobn Peck of the 
| ſame Place, ihe being a Ward to 
Greenhill, ad. a Bill being pendant. 
in that Court. Rev. Mr. Charles 
1 mar: 
1 Barnadiſt. Rep. C. Canc. f. 404. 5 : 
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wn" thaw: to by en at 
Buſt, N atford Or Aldenbam . 1 . 


2 in the County of Middleſex. 


Charles fills up the Blank, after the 
Licence was beacght to him under 


the Seal of the Office, by inſerting 


or Pinner. 
- Lord Chanc. H n « It is 


<« very ſurpriſing, conſidering the 


Canons have laid down ve par- 
| 7 ticular Rules in relation to Mar- 
tages by 


Licence, that Clergy- 
men ſhould be fo very careleſs 


e in obſerving them, The Clergy, 
c and likewiſe the Officers of the 


© eccleſiaſtical Court, are bound by 


1 the Canons of 16033 and yet in 


ce theſe Reſpects Gs frequently 
« act in direct Contradiction to 
t them.” — His Lordſhip ſaid he 
meant in the Inſtances of Mar- 


riages under a Licence: Then 
mentions the Conditions required 


by 


12 121 = . 
by the Canons, par ee; Na ok 
the Pariſhes where the Parties dwel 
and — But 2 do the 
Practice of makin g out 1 
cc nothing of t this IN — 
« ig a ſtrange thing to — 
that the eccleſiaſtical Courts 
« ſhould get into a Practice ſo dia- 
% metrically « ite to the ex- 
66 preſs Words of Canons. 
War . e i 2 nd 
ee if ee, + 
1. Trar the abovemention 4 
Canons: were made to prevent 
this very Practice. + Fhe mY 
Canon of 1597 requir d, that in 
To F 
cither: of the contracting Parties, 
or their Parents, or Guardians 
delt, ſhould be expreſs d. And 
according to * the * Form of 
a L. 


.# Cue. Mag, — T. 4. fol, 354 
I bid. fol. 357. 


preſs d in the Licence. 


T1 


4 Licence was drawn up : by 


which it appears, that the Pa- 
riſhes, where the contracting Par- 
ties, or their Parents, or Guar- 


Ane dwelt, were the only Pariſhes 
expreſs d. An in this the Form 
of the Licence agreed with the 
Allowance of the Canon. But 
even this was thought to be too 
= a Latitude. For in this Caſe 


ur or more Pariſhes might be. ex- 


Inconveniencies were found to ariſe 


from ſuch a Number, in the Ca- 
nons of 1603 the 8 of the 


Parents ar Guardians are left 


out; and thoſe of the contracting 
Parties only are requir'd to be ex- 


preſs' d, on purpoſe to oblige them 


to be married in the Pariſhes, 
where they are Inhabitants, and in 
no other. 


2. TEHE S of this 


Practice is the more ſurprilingy be- 


And as 


cauſe 


e 


cc 


123 1 


* it hath been publickly com 


plain d of as uncanonical, and hath 
been laid before the Convocation to 
be redreſs' d, within our own Re- 


membrance. The + Convocation, 


which fat June 16, 1714, made 
the following Draught of a Canon 
tor this purpoſe.— Whereas it is 
«© by the 102d Canon provided, 
that the Security to be taken at 
the granting of Licences for Ma- 
trimony, ſhall contain this Con- 
« dition ; That the Parties ſhall 
Gs. celebrate. Matrimony publickly 
<« in the Pariſh Church or Chapel 


cc 


cc 


« where one of them dwelleth, 
“ and in no other Place; and 
£6 


whereas the good Intent of the 
<* ſaid Canon hath been fruſtrated, 


by inſerting in ſuch Licences 


„ the Names of other Pariſh 
Churches and Chapels beſides 


“ thoſe, where the Parties 0 be 


cc "Fe 


+ Ibid. fol. 659. 


£ 
ö 


[ ra) 
« married dwell; we do conſti- 


c tute and appoint; that in every 


« Faculty or Licence, which ſhall 


e be henceforth granted; the 


&« Name of the Pariſh Church or 
6. Chapel, where one of the Par- 
« ties to be married dwells, or the 


<« Names of both, (if both Par- 
©« ties lie within the - uriſdiction) 


_—. 


e ſhall be inſerted, and no other.” 


The ſame Matter was again + 
refer d to the Convocation by King 


George I. May 5. 1715. But at 
both” Times without Succeſs. The 


Failure was owing in the former 


Caſe to the Death of the Queen; 
and in the latter, to ſome other ö 
Cauſe. 
I have been more W in 
ſetting forth, and anſwering this 


Objection, becauſe it may be ap- 


prehended that the legal Intereſt 
and Property of the Grantors of 


Lerne 
, Ibid, fol 667, 


5 1 
Licences, v 
by a Law which: annulled clandef- 
tine Marriages. But in reality the 
Intereſt and Property of the Gran- 
tors of Licences would be no more 
affected by a Law, which annulled 
clandeſtine Marriages, than it is by 
the Laws already 1 in being, if they 
were ſtrialy o obſerved.----Nay, 1 
think it very chat their Inte- 
reſt would, in all Probability, be 
greatly promoted by — a Bill; 
and that, all Things conſider d, 


1 they . be conſiderable Gainers 


by it. 
"An the Sum of whiath 1 ſaid, 
concerning the preſent manner of 
granting Licences, is in Truth no 
more than what hath been already 
ſaid by Lord Hardwick, Dean 
| Prideaux, and in Convocation ; 
theſe Authorities, if not my own 
Reaſons, will juſtify and ſupport 


me in this.---In Public, as well as 


in 
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tary” 


in Private, next to API hs | 
moſt defirable Thing is not to of- 
fend. And yet this, though great- 


ly defired, is not eaſily obtained, 


when Errors are to be rectified. 
For the unhappy Point of Intereſt, 
ſometimes only apprehended, but 
always miſtaken, is very apt to 
ſet Truth and Error in the ſame 
Light. Could I hope that this 
would be received with as candid 
a Diſpoſition as it is written, I 
ſhould aſk no more. But Hopes 
err Expectations are ſometimes 


different Things. I have 


Reaſon therefore to defire, that my 
Meaning may be underſtood as to 


what I have ſaid concerning Mar- 


riage Licences. I don't charge 


the preſent Grantors of Licences 
with having introduced this wrong 
manner of granting them: nor do I 


impute to them any bad Intention 


as to the Conſequences with Which 
their 


their Practice is often attended— 

The Evil was in being before they 
were born. And Conſequences are 
ſeldom foreſeen by thoſe, who are 


not to feel them. But ee 


may be added: That the preſent 
Grantors of Licences, though they 
are not accountable foe the Errors, 
yet are they ſtill fo far concerned 


as they have in their Power not to 


follow the 2 yo WE The : 
: deceſſors. | 


17 is certainly the nt of all 
Governments to promote Marria- 
ges; and in order to this, to make 
the Expence of them as eaſy to the 
Subject as poſſible.-How this may be | 
done isnot my Buſineſs to point out. 
As it is far from my Intention, ſo 
I would not, in any Reſpect, ap- 
Pear to write for the Advantage of 
one Set of Men, or to the Diſad- 
vantage of another. —It i is the In- 


* 


* 


| te 


o promote ale But theet | 

it is equall their Intereſt to pro- 
them in a manner that may 
re, as much as human Means 
carr do it, the Peace and Order, 

and Happineſs of private Families, 
which are the conſtituent Parts of 
all Communities. The Senſe of 
the Nation concerning clandeſtine 


Marriages, has been heed by the 
rz that have been uſed to 


ſuppreſs them. But as all the Means, 


which have been hitherto tried in 


this Kingdom toprevent clandeſtine 
Marriages, have, by long Experience, 


been found ant for this Pur- 


poſe, the dernier Reſort ſeems to 
FE a Law abſolutely to annull all 
clandeſtine Marriages. And if the 
Legiſlature ſhall think fit to proceed ; 
fo A it wil have both "bn 


